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Liability of Accountants for Negligence In 
Making Audit 


The fact that a brokerage firm, which employs certified 
public accountants to audit its books, is negligent in the conduct 
of its business will not, in itself, excuse the accountants from 
liability for losses, which result from their negligence in making 
the audit. This was decided by the Appellate Division of the 
New York Supreme Court in the case of National Surety Cor- 
poration v. Lybrand, February 8, 1939. 

The plaintiff surety company had issued a surety bond 
covering one Wallach, cashier of the brokerage firm of Halle & 
Steiglitz. It appeared that, over a period of years, Wallach 
had embezzled $329,300 from the brokerage firm. The surety 
company made good the loss to the firm of Halle & Steiglitz 
and, as its assignee, brought this action against the firms of 
certified public accounts which had audited the books of Halle 
& Steiglitz during the period of the pilferings and had failed 
to discover any shortage. 

The losses resulted from Wallach’s taking money from 
petty cash, bringing about shortages in the brokerage firm’s 
bank accounts. Wallach was enabled to conceal these short- 
ages, when outside audits were made, by “kiting checks from 
one bank to another on the audit date.” The question presented 
was whether the defendant accountants had performed their 
duty by a mere book reconciliation of cash or whether they 
were not required to ascertain the actual amount of cash in the 
various bank accounts. 

The trial court dismissed the complaint. The appellate 
court now holds that the question as to the defendant’s liability 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §851. 
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should have been submitted to the jury and the case is sent 
back for a new trial. 


The system adopted by Wallach in appropriating his em- 


ployer’s funds is set forth in the following paragraphs quoted 
from the court’s opinion: 


During the period involved Halle & Steiglitz maintained about 
twenty-seven bank accounts, nine of which were in New York City. 
It had over 2,500 customers’ accounts, a large volume of daily trans- 
actions and substantial bank loans. Many of the firm’s records were 
kept in the “cage” of which Wallach, the cashier, had complete charge. 
Wallach determined when and in what amounts to transfer funds from 
one bank to another. 

His system of embezzlements from about 1925 to May, 1934, con- 
sisted of a series of abstractions from petty cash. The ever accumu- 
lating shortage of cash in banks was concealed by delaying and sub- 
stituting bank deposits from day to day and, when outside audits were 
made, by “kiting” checks from one bank to another on the audit date. 
The effect was that the sums covered thereby appeared in two banks 
at the same time. This “lapping” or “kiting” practice resulted in a 
credit at the payee bank on the same day that the check was deposited, 
making up a shortage previously existing there, while the amount 
would not be debited at the drawee bank until at least a day there- 
after. Wallach knew when audits were to be made and, by the use of 
this system, effectually concealed his steadily increasing thefts for 
several years. 

Defendant George R. Bowden & Company (referred to as Bowden) 
examined the books of Halle & Steiglitz as of January 31, 1928, at 
which time the cash shortage amounted to $28,350. Wallach’s subse- 
quent thefts amounted to $300,950. 

Defendants Lybrand, Ross Bros. & Montgomery (referred to as 
Lybrand) made examinations as of September 30, 1929, September 30, 
1930, October 31, 1931, and September 30, 1932. The shortages 
existing at and arising after those various audit dates were as follows: 


Subsequent 

Date Shortage Thefts 
Sept. 30, 1929................$123,328.50 $205,971.50 
Sept. 30, 1930................ 197,000.00 132,300.00 
Rs ag Ee sini sevscone 245,000.00 84,300.00 
Sept. 30, 1082................ 273,000.00 56,300.00 


Defendants McHeffey & McDonough made an examination as of 
November 30, 1933. The shortage then amounted to $315,000. 
Wallach’s thefts between that date and the date of his confession in 
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the first week of May, 1934, amounted to $14,300. In all, his pecula- 
tions aggregated $329,300. 

Lybrand had made an earlier examination in 1926, as had Bowden 
in 1927, but causes of action thereon were withdrawn as within the 
statute of limitations. 

The defendants are charged with failure properly to perform their 
contracts to audit, with breach of warranty in their reports, with 
negligence in their work, and with fraudulently misrepresenting ma- 
terial facts in their reports as to the financial condition of Halle & 
Steiglitz. It is claimed that if the defendants had discovered and re- 
ported Wallach’s misappropriations Halle & Steiglitz would not have 
continued him in their employ or sustained the subsequent losses. 
It is also claimed that they might then have recovered previous losses 
from Wallach. 

The defendants Lybrand deny the material allegations of the com- 
plaint and assert that Halle & Steiglitz knew or should have known of 
Wallach’s dishonesty, but failed to advise the defendants of it; that 
the proximate cause of the loss was the contributory negligence of 
Halle & Steiglitz; that the damage was not attributable to any reason- 
able reliance on the acts or omissions of these defendants, and that the 
defalcations and damages were not within the contemplation of the 
parties to the contracts. Bowden’s answer contains the same defenses, 
while that of McHeffey & McDonough interposes only denials. 

The trial court concluded that the plaintiff failed to make out a 
case for submission to the jury. The first question is whether there 
were circumstances which should have put the defendants on their 
guard so that they, as professional accountants, might have ascer- 
tained the true situation in the course of their investigations. 

It was Wallach’s practice usually to take the “kiting” checks from 
the check books of the firm, but out of numerical order so that the 
stubs pertaining to the checks would appear beyond the last stub 
regularly dated for the month. Then, when the check stubs for the 
previous months were totalled in the check books, the “kited” checks 
would not be included in the footings for that month. 

The circumstances surrounding “late” deposits are significant in 
that the deposit was often constituted differently than reflected in the 
books of the firm. For example, the deposit book would disclose the 
deposit of several individual items, and although the total sum would 
be deposited in the bank it would consist of a different number of 
checks in different amounts and usually drawn by different makers. 
This practice developed because it was a part of Wallach’s system to 
place a customer’s check in the petty cash box, instead of immediately 
depositing it, then extract from the petty cash the amount of that 
check in cash, and deposit the check in the bank one or more days 
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later. The accumulating shortage in that bank would then be covered 
by the deposit of a check or checks drawn on another of the firm’s 
banks for the amount necessary to conceal the shortage. At times 
Wallach would make up the aggregate of the shortage by depositing 
his own check along with the checks of others, 

The difference between the items on deposit slips and the entries in 
the deposit books was never observed. The bookkeeping department 
of Halle & Steiglitz is blamed by the defendants for allowing this to 
remain unnoticed and unchallenged. Yet these accountants them- 
selves apparently never undertook to examine the deposit slips, which 
were retained by the several banks, nor to obtain duplicates thereof. 

Another office custom of Halle & Steiglitz is criticized by the de- 
fendants. Memoranda were prepared in pencil by the bookkeeping 
department intended to show daily bank balances or the cash totals 
which the firm was supposed to have in banks. These memoranda 
would be given to Wallach, who would change the amounts so as to 
reflect approximately the actual amount of cash in banks. However, 
these slips were not permanent records. They were information 
memoranda used solely for the consideration of bank loans. As they 
were immediately destroyed, they could not have been the basis for a 
check-up of cash shortages. The defendants otherwise charge Halle 
& Steiglitz with carelessness in the conduct of their bookkeeping de- 
partment, but there is no evidence that this firm differed in its office 
practice from that of other Wall street brokers or that the defendants 
ever made any suggestions relating thereto. 


In holding that the plaintiff was entitled to have the ques- 
tion of liability passed upon by a jury and in, therefore, 
granting a new trial, the court said: 


It is contended that the defendants’ engagements called for only 
partial examinations, of limited scope and nature, and that the fees 
were fixed accordingly. Conceding that the audits and examinations 
were limited in scope the loss here did not involve bank loans, cus- 
tomers’ accounts, partners’ accounts, expense accounts or other liabili- 
ties. It resulted from a shortage of cash in banks due to pilferings 
of petty cash. The question then is whether the defendants’ duty was 
performed by a mere book reconciliation of cash or whether it did not 
require the ascertainment of the actual cash in bank. 

It is undisputed that cash in bank can be verified absolutely. The 
contracts for the services of the defendants were plain, and their en- 
gagements required the exercise of reasonable skill and diligence in 
making an actual determination of the cash position of Halle & Steig- 
litz and not a mere arithmetical bookkeeping computation. When 
they accepted the employment, though, it may be, at a low rate of 
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compensation, they assumed the risk of non-performance of contracts 
contemplating actual verification of cash in banks. 

To “verify,” as defined in Corpus Juris, volume 67, page 230, is to 
“ascertain to be correct; to confirm or establish the truth of.” In 
Dicksee’s Manual on Auditing (American edition, 1909, edited by 
Robert H. Montgomery, one of the defendants herein), it is said 
(p. 40): 

“ . . A list of checques outstanding should be retained, and it 
should be ascertained afterwards, either by a second writing up of the 
pass book or by inquiry of the bank, whether the amounts agree. If 
the time of the proposed audit is known, fraud may easily be com- 
mitted and the cash inflated by drawing a checque at the last moment 
which will be ‘outstanding.’ ” 

In Montgomery’s own treatise on “Auditing—Theory and Prac- 
tice” (1912), he says (p. 94): 

“When the cash balance consists of several bank accounts or funds, 
care must be taken to see that the entire balance is verified simul- 
taneously. Instances are known where auditors have been deceived 
through one balance, after being inspected, having been transferred 
and used on a later day in connection with another balance.” 

Safeguards against fraud are discussed in Bell and Powelson on 
Auditing (1924), at page 71: 

“The reason for thus testing individual deposits, and especially the 
composition thereof, is to detect any evidence of temporary mis- 
appropriations of cash which have been restored, or of the somewhat 
similar form of fraud known as ‘kiting,’ which involved a series of 
unauthorized ‘borrowings,’ one being used to repay the other. 

“When there is more than one bank account, a test should always be 
made of deposits during the last days of the audit period. The par- 
ticular purpose of this is to detect a deposit in one bank of an un- 
recorded check on another bank to conceal a shortage in the first bank, 
which check cannot reach the second bank in time to be charged by it 
in the audit period and will not appear as outstanding.” 

And, at page 73, it is said: 

“For the same reason that all checks supposed to have been issued 
should be accounted for, it is necessary, so far as practicable, to deter- 
mine that none have been issued which were not supposed to have 
been. Knowing that all current numbers of checks would be accounted 
for by the auditor, the person desiring to issue a fraudulent check 
would be likely to use one that was not current. For that reason, the 
auditor should see that no checks have been abstracted from the back 
of the check book, if they are in book form.” 

The extent of an accountant’s duty is well defined in Re London & 
General Bank (1895, 2 Ch., 673, 682). Not only must he examine 
the books, but, if that be his contract, he must satisfy himself with 
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reasonable diligence that the books “show the true financial position of 
the company.” 


The evidence in this case discloses similar conditions at the time 
of all the audits in question. It was for the jury to say whether the 
practice of “lapping” and “kiting” of checks should have put the 
defendants upon inquiry which would have led to discovery of the 
defalcations, and whether, if defendants had exercised ordinary care 
and used proper methods of accounting as established by the expert 
testimony, they would have observed checks drawn out of numerical 
order. If they had checked “outstandings” they would have noted 
that the check or checks used by Wallach at the audit dates were 
returned with the canceled vouchers accompanying the next bank 
statement. Again, if there had been any substantial compliance with 
the requirements for verifying cash in banks the cash shortages would 
have been detected, as the jury might have found. Their representa- 
tions that there had been a verification of cash was a pretense of 
knowledge when they did not know the condition of the bank accounts 
and had no reasonable basis to assume that they did. This, the jury 
could have found, amounted at least to a constructive fraud (Ultra- 
mares Corp’n v. Touche, 255 N. Y., 170, 190-191; State Street Trust 
Co. v. Ernst supra, p. 112). 

The defendants assert that they are not liable, no matter how 
negligent they may have been, because Halle & Steiglitz were guilty 
of contributory negligence. If it be true that Halle & Steiglitz so 
conducted their business as to make possible Wallach’s defalcations 
it did not necessarily excuse the defendant from the consequences of 
their negligence in failing to discover and report the facts. The action 
here, it must be remembered, is not to recover for the thefts committed 
by Wallach as it would be if it were against Wallach or against the 
surety. The action is for errors of the accountants in failing to 
discover Wallach’s defalcations, thereby making further defalcations 
possible and rendering more difficult recovery for defalcations of the 
past. The measure of damages in two such classes of actions is not 
the same. 

We are therefore not prepared to admit that accounts are immune 
from the consequences of their negligence because those who employ 
them have conducted their own business negligently. The situation in 
this respect is not unlike that of a workman injured by a dangerous 
condition which he has been employed to rectify (Knowelsky v. Conreco 
Co., 264 N. Y., 125). Accountants, as we know, are commonly employed 
for the very purpose of detecting defalcations which the employer’s 
negligence has made possible. Accordingly, we see no reason to hold 
that the accountant is not liable to his employer in such cases. Negli- 
gence of the employer is a defense only when it has contributed to the 
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accountant’s failure to perform his contract and to report the truth. 
Thus, by way of illustration, if it were found that the members of the 
firm of Halle & Steiglitz had been negligent in connection with the 
transfer of funds which occurred at about the time of each audit and 
that such negligence contributed to the defendants’ false reports, it 
would be a defense to the action, for it could then be said that the 
defendants’ failure to perform their contracts was attributable, in 
part at least, to the negligent conduct of the firm. That was the 
principle applied in Craig v. Anyon (212 App. Div., 55, aff'd 242 
N. Y., 569), where the embezzler had been negligently represented to 
the accountants as a person to be trusted. In the present case the 
loss consisted of thefts by a cashier not so represented “whose own 
account of his receipts and payments could not be taken without 
further inquiry” (Matter of Kingston Cotton Mill Co. [No. 2], L. R. 
[1896], 2 Ch. Div., 279). 

We are therefore of opinion that the plaintiff established a prima 
facie case. The question of the defendants’ liability on the various 
theories set forth in the compliant should have been submitted to the 
jury. It was also for the jury to say whether the defendants were 
liable for defalcations subsequent to their audits, depending upon 
whether such losses could reasonably have been anticipated at the time 
they were engaged in the performance of the work (Critten v. Chemical 
Nat. Bank, 171 N. Y., 219; Smith v. London Assurance Corp’n, 109 
App. Div., 882). | 

It may be prudent, though perhaps unnecessary, to say that we 
have stated the facts as they might have been found if the case had 
been submitted to the jury. We do this because, the complaint having 
been dismissed, the plaintiff is entitled to the most favorable inferences 
fairly to be drawn from the evidence. We do not intend to suggest 
that the facts, as we have stated them, would have been accepted by 
the jury or that upon a new trial other facts may not appear. We 
merely hold that on the present record the issues of fact, including 
negligence and contributory negligence, were for the jury. 





Deposit of Guardianship Funds in Bank Having 
Impaired Reserve 


A guardian, who deposits guardianship funds in a national 
bank, of which he is an officer, and permits the funds to remain 
on deposit for about two years, with knowledge of the fact that 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §564. 
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the bank was not keeping up its required legal reserve with the 
Federal Reserve Bank, will be responsible for any loss 
sustained through the closing of the bank. This was decided 
by the Court of Appeals of Ohio, In re Flavin’s Guardianship, 
18 N. E. Rep. (2d) 514. 


It appeared that, on or about May 6, 1931, J. W. Glauner 
was appointed and qualified as the guardian of the person and 
estate of Betty Flavin. Mr. Glauner deposited funds which 
came to his hands as guardian in the National Bank of Morrow 
County, of which he was at the time president. Later, when 
that bank was taken over by the Mount Gilead National Bank, 
Glauner entered into the employ of the latter bank and trans- 
ferred the guardianship account to it. This bank was closed 
on the banking holiday of March 4, 1933, and was not per- 
mitted thereafter to reopen. The depositors subsequently 
recovered about fifty per cent. of their deposits. 


In holding that the guardian was responsible for the loss 
sustained as a result of the closing of the bank, the court said: 


In the trial of this action we note that the point was made that 
the bank, during the greater portion of the time preceding its closing, 
did not keep its required legal reserve. The record before us shows that 
it is not a question of opinion as to whether the bank maintained its 
required legal reserve, but is a matter of absolute fact to be determined 
by simple mathematical calculations. The guardian himself testified 
that he knew about legal reserve requirements for a national bank 
under the National Banking Act, 12 U. S. C. A. § 21 et seq., knew 
that a national bank under this act is required to keep a legal reserve 
with the Federal Reserve Bank, knew that this legal reserve is a sum 
of money based on the time and demand deposits and knew that during 
the period in question this reserve was computed by taking three per 
cent. of the time deposits and seven per cent. of the demand deposits. 

An examination of the record before us shows that on March 31, 
1932, the bank was below its required legal reserve and continued to 


be below its required legal reserve until the time of the bank holiday 
in March of 1933. 


Witnesses for the guardian himself admitted that the bank was 
below its legal reserve. The testimony along this line is positive and 
overwhelming. 

The record clearly shows that the condition of this bank indicated 
failing circumstances and was sufficient to excite suspicion and that 
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this guardian was in a position to know its shaky and precarious 
condition. 

We are of the opinion that the repeated and continued failure to 
maintain the required legal reserve is an indication of instability and 
insolvency in any bank. 

The record before us shows that the witnesses for the guardian 
admitted this fact. A careful examination of this record convinces us 
that this bank was insolvent, and, in the exercise of reasonable judg- 
ment and foresight, considering the position the guardian held with 
the bank, he could not help but know that the bank was insolvent. 
As a further evidence of that fact, the bank was not permitted to 
reopen its doors after the banking holiday. The record shows that 
after four years of liquidation only fifty per cent. of the depositors’ 
accounts have been paid, and at the time of trial no substantial amount 
more had been collected to liquidate the fifty per cent. balance. We 
note the fact that Glauner, the guardian, was connected with the 
National Bank of Morrow county ten or twelve years, first as cashier 
and later as president. He was later connected with the Mt. Gilead 
National Bank from the time the National Bank of Morrow county was 
taken over by that bank until its closing on the banking holiday. He 
testified that during the years 1931, 1932 and 1933, the economic 
condition of the country, especially in Morrow county, was in a very 
precarious condition; that as a banker he was acquainted with banking 
methods and practice and knew banking conditions and was aware of 
the banking conditions at large and the Morrow county condition 
particularly during that time, and knew that at the beginning of 1931 
there was a great number of bank failures in the country and in Ohio, 
and that these failures were continuing right along until the crisis 
culminated in the banking holiday. He further testified that he knew 
how to read bank statements and would be able to tell upon reading 
a bank statement something about its condition; that he knew about 
the requirements, such as legal reserve, for a national bank; and also 
that he knew many assets of the banks during that period, in the form 
of loans to individuals and represented by notes, were not what would 
be called “liquid,” and that borrowers were hard pressed and unable 
to meet the terms of their paper in a great many instances. He 
denied, however, that he knew the condition of the Mt. Gilead Na- 
tional Bank, in which he had his ward’s funds, 


It is only natural that the guardian should so testify. To admit 
otherwise would be to admit liability and put an end to this case. 
With this in mind, it is difficult to understand how this guardian could 
really believe in the solvency of this institution, especially when one 
looks over the exceptions to Exhibit No. 14, which is the guardian’s 
own personal checking account and notes there that while this party 
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had carried balances in this bank in excess of one thousand dollars, 
and for considerable periods carried balances between five hundred 
and a thousand dollars, he gradually withdrew his own funds from 
the institution so that at the time of the closing of the bank and the 
bank holiday he had, of his own money, only $107.39 in this bank. 
His conduct with his own money speaks louder than his protestations 
to avoid liability. However, it is not what he believed through faith 
in the bank that counts, but whether he exercised the degree of care 
and prudence imposed upon him by law under the circumstances. 

It is interesting to note that this guardian testified that he was 
afraid of government bonds and real estate mortgages and thought 
that the safest investment was in bank accounts. In other words, he 
wants to say that he preferred a bank that had about eighty per cent. 
of its assets in unsecured promises of individuals who were unable to 
pay on demand and were having to renew their loans, to the faith and 
credit of the United States Government and other legal bonds and 
investments. 

The interpretation that the court below seems to put on this finding 
is that all losses during the depression were excusable because of the 
uncertainty of the times. 


We gather from the record that, after the Mt. Gilead National 
Bank closed on the bank holiday and was not permitted to reopen, the 
guardian, Glauner, on behalf of his ward’s estate, signed an agreement 
to permit the bank to be reorganized and open upon the payment of 
fifty per cent. and the restricting of the balance. This guardian 
seemed to be interested in the reopening of the bank at this time. He, 
the guardian, was personally interested in the welfare of the Mt. 
Gilead National Bank prior to the banking holiday and was willing to 
do what he could to help it along. At the time this bank closed, the 
guardian had given up the idea of investing his ward’s funds in mort- 
gages and bonds and had placed the money in the bank as an invest- 
ment for the estate, and this without any authority from the Probate 
Court under which he was acting. 

Section 10506-41, General Code, enumerates the kinds of securi- 
ties in which a fiduciary may deposit funds belonging to the trust. 

Sections 10506-45 and 10506-46 provide specifically and definitely 
what a fiduciary is authorized to do and what he is prohibited from 
doing. It is our understanding that, by the clear and plain wording 
of Section 10506-45, Geieral Code, a deposit in a bank is only per- 
missible pending distribution or investment in conformance to law and 
that it is not permissible to make such a deposit as a permanent invest- 
ment, such as the guardian did here according to his own admission. 
There is no other logical way in which to reconcile Sections 10506-41 
and 10506-45, General Code, for otherwise Section 10506-45, General 
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Code, would require all trust funds to be deposited in banks and would 
render nugatory the clear mandates of Section 10506-41, General 
Code. 

So, without burdening this opinion with further authorities, we rec- 
ognize that the main and principal question here is: Who shall bear 
and suffer this loss? Shall it fall upon this little girl or shall it fall 
upon the guardian? The little girl was helpless and very tender in 
years and the Probate Court had trusted the guardian to take care 
of her money. Some day perhaps this bank will probably pay further 
dividends. ‘The question here is: Who shall wait and take chances? 
We are of the opinion that under the authority of the Howison Case, 
supra, the guardian must take that chance. He must pay the money 
now and be subrogated to the claim against the bank. 


We find this guardian made an illegal] investment of his ward’s 
funds. He is therefore liable for the resulting loss, regardless of the 
question of care, and we find that the guardian did not use that degree 
of care imposed upon him by law under all the circumstances of the 
case. He was a former probate judge and for many years a banker, 
and was working in the institution where the money was kept. He 
knew, or in the exercise of ordinary care should have known, its con- 
dition and should have realized that it was insolvent. We are of the 
opinion that this insolvency was clearly apparent, for the following 
reasons: The bank had borrowed a large sum of money, which indi- 
cated that its notes, in which about eighty per cent. of its assets were 
invested, were not readily collectible. Otherwise the notes could have 
been collected and it would not have been necessary to borrow the 
money from other banks. It is the undisputed evidence that this bank 
was not making any new loans, and that nearly all the items listed in 
the loan account were old obligations, mostly renewals. The bank was 
below its legal reserve most of the time during the last two years im- 
mediately preceding its closing, and it is recognized that failure to 
maintain the legal reserve is some evidence of instability and insolvency 
of a banking institution. The precarious conditions of banks during 
the period in question was calculated to put all parties on extraor- 
dinary guard against unfavorable conditions of any banking institu- 
tion. 

It is to be noted that while this guardian claimed he was afraid 
of government bonds and real estate mortgages as investments, he 
felt perfectly safe about a bank which had as its assets not only this 
same kind of investments but also the unsecured and uncollectible 
obligations of individuals in the community. This guardian was ad- 
mittedly trying to help the financial condition of the bank rather than 
his own ward. He admitted that he wanted to help the bank and his 
conduct bears out this statement. He left this money in the bank 
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without taking any of it out until the bank failed and he then signed 
a reorganization agreement on behalf of the trust. It has been the 
law for two thousand years that no man can serve two masters. The 
guardian could not fairly and honestly represent his ward and the 
bank at the same time. 





Bank Entitled to Proceeds of Bonds Pledged with 
Consent of Owner 


The treasurer of a corporation borrowed $35,000 from the 
plaintiff which he received in the form of a check for $5,000 
payable to the treasurer’s order and bonds of the par value of 
$30,000. The defendant bank loaned $27,500 to the treasurer 
personally on his note after receiving a letter from the plaintiff 
authorizing the treasurer to pledge the bonds. The proceeds 
of this loan and of the $5,000 check were aplied to the satis- 
faction of overdue notes of the corporation held by the bank. 
Later the corporation went into bankruptcy and the bank sold 
the bonds and applied the proceeds to the payment of the treas- 
urer’s note. It was held by the Supreme Judicial Court of 
Massachusetts in the case of Phelan v. Atlantic National Bank 
of Boston, 17 N. E. Rep. (2d) 697, that the plaintiff had no 
claim against the defendant bank. 

The basis of the court’s decision and a more detailed state- 
ment of the facts involved may be found in the following para- 
graphs taken from the court’s opinion: 


This is an action of tort. The case was tried to a jury and comes 
before us on the plaintiff’s exceptions to the action of the judge, at 
the close of the evidence, in ordering the jury to return a verdict for 
the defendant, and to the exclusion of certain evidence. The plaintiff’s 
declaration contains two counts. In the first it is alleged that on 
November 22, 1926, one Murphy was treasurer of Murphy, Gorman 
and Waterhouse, Inc., which owed the defendant $100,000; that of 
this sum $32,500 was overdue; that Murphy had misappropriated 
$100,000 of the funds of the corporation, which was then insolvent 
to the knowledge of Murphy and the defendant; that Murphy and the 
defendant combined and conspired, by false representations and 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1190. 
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fraudulent concealments, to induce and did induce the plaintiff to 
deliver a check for $5,000 and bonds of the par value of $30,000 to 
Murphy, which the latter turned over to the defendant to reduce the 
indebtedness of the corporation to it for the purpose of enabling the 
defendant to obtain an unlawful preference over other creditors of 
the corporation; and that in pursuance of the conspiracy the defend- 
ant and Murphy, by means of false representations and fraudulent 
concealments, hindered and delayed the allowance of the plaintiff’s 
claim against the bankrupt estate of the corporation and caused the 
plaintiff to undergo great expense, 

In the second count it is alleged that the defendant “has converted 
to its own use a check for five thousand ($5000) and Bonds of the par 
value of thirty thousand dollars ($30,000) with accrued dividends 
and interest,” to the plaintiff’s damage. 


The evidence, in its aspect most favorable to the plaintiff, tends to 
show the following facts: The plaintiff is a retired shoe manufacturer. 
Murphy, Gorman and Waterhouse, Inc., hereinafter referred to as the 
corporation, was formed in 1919 by three of his former employees. 
He assisted them in the enterprise by loans on their individual notes, 
and by gifts of equipment. On November 22, 1926, the corporation 
owed the defendant $100,000, of which $32,500, represented by three 
notes, was overdue. The defendant had made demands on Murphy, 
the treasurer of the corporation, for payment of these notes. 
Murphy appealed to the plaintiff for financial assistance and showed 
the latter a statement of condition of the corporation as of August 15, 
1926, which indicated that the financial condition of the corporation 
was sound. Murphy then told the plaintiff that business was good but 
that a big failure had made him temporarily short of money, and that 
a loan, if made by the plaintiff, would be repaid shortly. In fact the 
financial status of the corporation was not then sound; and Murphy 
personally was indebted to it in a large amount. Murphy made false 
representations to the plaintiff as to the condition of the corporation 
and fraudulently concealed from him the real facts as to its financial 
status. The plaintiff gave Murphy a check for $5,000, payable to his 
order, and delivered to him municipal bonds, the par value of which 
was $30,000 and the actual value $30,529.95. Murphy gave the 
plaintiff a note of the corporation for $35,000. 

Two days later Murphy informed the plaintiff that he had advised 
the defendant that the bonds belonged to the plaintiff, and that the 
defendant had questioned his (Murphy’s) right to pledge them as 
security and had said, “Well, we want Mr. Phelan to say that,” and 
prepared a letter for him to sign. The plaintiff thereupon signed a 
letter dated November 22, 1926, which reads in part as follows: 
“Atlantic National Bank Boston, Mass., Gentlemen: This is to advise 





84 THE BANKING LAW JOURNAL 


you I have this day delivered to Mr. William H. Murphy, Jr., the 
following described bonds owned by me which it is understood he is to 
pledge to the Atlantic National Bank of Boston for a note of 
$27,500 dated November 22, 1926, payable in 60 days from date, 
with interest at 5 per cent. per annum.” 

On November 27, 1926, the defendant lent Murphy $27,500, 
evidenced by his note and secured by the bonds which the plaintiff 
had delivered to him. Upon instructions of Murphy, the defendant 
applied the proceeds of the plaintiff’s check for $5,000 and the $27,500 
lent to Murphy in satisfaction of the overdue indebtedness of the cor- 
poration to it amounting to $32,500. The bonds were held as col- 
lateral security for the loan to Murphy evidenced by his note. When 
the note became due it was not paid, and finally the bonds except 
two ($2,000) were either collected at maturity or sold to realize funds 
to satisfy Murphy’s note after notice to the plaintiff. On September 
29, 1927, the defendant wrote the plaintiff remitting a check for 
surplus from collateral, of $905.14, and advising him that it held 
$2,000 South Western Power and Light bonds as surplus collateral, 
which it was prepared to deliver to him upon proper receipt. An 
accounting of the defendant’s tranactions with Murphy in connection 
with the loan involved was transmitted to the plaintiff at the same 
time. The plaintiff declined to accept the check and maintained that 
the assertion of the defendant that it had in its possession $2,000 in 
bonds as surplus collateral was incorrect. On December 13, 1926, a 
petition in bankruptcy was filed against the corporation by three of 
its creditors, and on January 10, 1927, it was adjudicated bankrupt. 
The plaintiff proved his claim against the corporation in the bank- 
ruptcy proceedings and received a dividend of $13,074.86. 

The gist of the plaintiff’s cause of action as set forth in the first 
count of the declaration is not conspiracy, but deceit or fraud on the 
part of the defendant which caused damage to the plaintiff wrongfully. 
The averment of a conspiracy does not ordinarily change the nature 
of the cause of action nor add to its legal force. Johnson v. East 
Boston Savings Bank, 290 Mass. 441, 445, 195 N. E. 727; New Eng- 
land Foundation Co. v. Reed, 209 Mass. 556, 560, 95 N. E. 935. As 
the present action is against the defendant alone, the averment that 
the defendant conspired with Murphy to injure and defraud the plain- 
tiff serves at best no purpose other than that of an allegation of a 
relation between Murphy and the defendant which would make his acts 
binding upon the defendant. See Commonwealth v. MacKenzie, 211 
Mass. 578, 581, 98 N. E. 598, 


We think that the evidence does not disclose facts entitling the 
plaintiff to recover on either count of his declaration. As to the first 
count, which charges fraudulent representations and concealment, the 
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plaintiff admitted that he had no communication with the representa- 
tives of the defendant, prior to the transaction complained of between 
the defendant and Murphy, other than the plaintiff’s own letter au- 
thorizing Murphy to pledge the bonds for a loan from the defendant. 
The plaintiff’s case, therefore, must rest upon the actions and repre- 
sentations of Murphy. The evidence does not show that Murphy was 
an agent of the defendant in his dealings with the plaintiff, nor that 
the defendant knew the details of those dealings by Murphy with him, 
nor that it was in any way connected with Murphy in any way which 
would render it liable to the plaintiff for Murphy’s actions and repre- 
sentations in securing the financial assistance from the plaintiff. 
Compare New England Foundation Co. v. Reed, 209 Mass. 556, 561, 
95 N. E. 935. There is no evidence that Murphy had any communica- 
tion with the defendant relative to seeking the plaintiff’s aid before 
he did so. 

The evidence does not disclose any facts which would render the 
defendant liable to the plaintiff on the second count of his declaration, 
alleging conversion. The check for $5,000 was made payable by the 
plaintiff “to the order of” Murphy. The letter of the plaintiff to the 
defendant clearly authorized the latter to make the loan to Murphy 
on the security of the bonds delivered to him by the plaintiff. The 
plaintiff’s contention that the authorization was limited to a loan to 
the corporation and did not extend to a loan to Murphy personally 
cannot be sustained. The language of the letter of authorization is 
clear and unambiguous. It contains no such limitation, and the evi- 
dence does not disclose that the defendant had any knowledge of such 
a limitation, if in fact there was an understanding between the plain- 
tiff and Murphy that the loan by the defendant was to be one to the 
corporation. The defendant is not affected by any understanding of 
that nature between the plaintiff and Murphy. DeBoer v. Anthony, 
Mass., 15 N. E. 2d 260; Edgerly v. First National Bank of Boston, 
292 Mass. 181, 186, 187, 197 N. E. 518 Ironside v. Levi, 278 Mass. 
18, 22, 179 N. E. 226, and cases cited. 

The plaintiff has contended at length that at the time of the 
defendant’s loan to Murphy the former knew that the corporation 
was insolvent, and that it adopted the procedure of lending the money 
to Murphy and applying it, together with the proceeds of the plain- 
tiff’s check, to the satisfaction of the overdue indebtedness of the cor- 
poration that it might avoid having the payment, if made by the 
corporation, held in fraud of creditors, if bankruptcy proceedings 
were begun against the corporation within four months thereafter. 
It is sufficient to say that we think the evidence would not warrant 
the jury in finding that the defendant knew the corporation was in 
fact insolvent prior to December 13, 1926. 
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The plaintiff excepted to the exclusion of the following question 
which was put to him, by his counsel, in connection with his letter of 
authorization to the defendant: “Did this letter signed by you .. . 
express your intentions as to the bonds?” The rule that a party to a 
written contract cannot testify as to his intent to assist in its con- 
struction (see Aradalou v. New York, New Haven & Hartford Rail- 
road Co., 225 Mass. 235, 240, 114, N. E. 297; Quirk v. Smith, 268 
Mass. 536, 543, 168, N. E. 174) is not limited in its application to 
cases of completed contracts but extends to cases of documents written 
by one party upon which another party relies. See Richardson v. 
Churchill, 5 Cush. 425, 427. The question was properly excluded. 





Depositor Under Duty to Examine Statements of 
His Account and Canceled Vouchers 


A bank depositor who neglects for a period of three years to 
examine statements and canceled checks returned to him by 
his bank, will not be permitted to hold the bank responsible for 
paying a series of checks which were not properly counter- 
issued, where an examination of the statements would have 
disclosed the first of such improperly signed checks and so 
prevented further loss. 

This was decided by the Appellate Court of Illinois in the 
case of Phillip v. First National Bank of Chicago, 18 N. E. 
Rep. (2d) 57. 

A bank is, of course, under an obligation not to pay checks 
on which the signatures do not correspond with the signatures 
on file in the bank and, in general, it will be liable for any 
resulting loss if it fails to live up to this obligation. But, a 
depositor may estop himself from holding the bank liable by a 
course of negligent conduct on his part, as where he fails to 
discover the fact that improperly signed checks are being 
signed, as a result of neglecting over a long period of time to 
examine the statements returned to him by the bank. 

The depositor in this case, one Phillip (plaintiff), a banker 
of twenty years’ experience, was appointed successor-trustee 
under four trust deeds which secured real estate mortgage 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §519. 
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bond issues. In March, 1982, he opened two accounts in the 
defendant First National Bank. With respect to each ac- 
count, the bank was instructed to pay checks when signed by 
any one of the three persons, namely, Phillip, Ferguson or 
Malley, and also countersigned by either of two persons, 
Binkley or Fischer. These accounts were closed on June 14, 
1935. 

In the three years during which the accounts were in ex- 
istence, the bank paid 87 checks, aggregating $4,700, which 
did not have the countersignature of either of the parties desig- 
nated to countersign. The proceeds of these checks apparently 
were not applied to the purposes for which they were intended. 

It appeared that Phillip exercised no supervision whatever 
over the checking accounts other than frequently signing or 
countersigning checks in blank at the request of Ferguson or 
Malley. He kept no record of the checks he had signed and 
did not require any showing to be made by either Ferguson or 
Malley as to the propriety of the checks or the purpose for 
which they were intended. In general, he paid no attention 
to the affairs of his trusteeship; “he confined his activities to 
the signing of checks when he dropped in at the office,” of the 
bondholders’ committee. 

It also appeared that Phillip himself had signed and 
cashed checks which bore no countersignature, perhaps, giving 
the bank the impression that his instructions as to counter- 
signature might be disregarded. . 

In the trial court, a judgment was given in favor of the 
plaintiff against the bank. On this appeal, judgment was 
reversed and the bank was held free of liability. The follow- 
ing paragraphs are quoted from the court’s opinion: 


Plaintiff relies principally on the early case of Manufacturers’ Nat. 
Bank v. Barnes, 65 II]. 69, 16 Am. Rep. 576. In that case plaintiff, 
expecting to be absent for a short time, gave his clerk and bookkeeper 
a power of attorney to draw checks on the defendant against deposits 
for fifteen days only, and deposited the power of attorney with the 
bank. After his return and the expiration of fifteen days, the clerk 
continued to draw checks without the knowledge of plaintiff, part of 
which he applied to the payment of the firm’s bills and the balance of 
which he appropriated to his own use. The court held that defend- 
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ant was liable for the moneys paid out on the checks after the clerk’s 
agency had ceased. The decision was based on an early New York 
case, Weisser’s Adm’rs v. Denison, 10 N. Y. 68, 61 Am. Dec. 731, 
where under similar circumstances the court had held the bank guilty 
of negligence, notwithstanding the fact that the depositor had failed 
to examine the returned checks. Examination of the following au- 
thorities, however, discloses that this early rule is no longer followed, 
either in this state or New York. 

In Brady on Bank Checks, 2nd Ed., p. 289, the author points 
out decisions in “a few of the earlier cases,” holding that a depositor 
is under no obligation to examine the bank statements or paid checks 
which are returned to him, and cites Manufacturers’ National Bank v. 
Barnes, supra, as one of the few earlier cases to which reference is 
made, but says that “now it is quite well established that a depositor 
is under a duty to examine the bank’s statements and his canceled 
vouchers with reasonable promptness and to report to the bank any 
forgeries, alterations or other irregularities.” 

The doctrine laid down in Weisser’s Adm’rs v, Denison, 10 N. Y. 
68, 61 Am. Dec. 731, which was decided in 1854, has been rejected 
by the courts of New York in recent years. It was held by the court 
of appeals of New York, in Morgan v. United States Mortgage & 
Trust Company, 208 N. Y. 218, 101 N. E. 871, L. R. A. 1915D, 741, 
Ann. Cas. 1914D, 462, that a depositor who sends his pass book to be 
written up and receives it back with his paid checks as vouchers is 
bound, under certain circumstances, to examine the pass book and 
vouchers and to report to the bank, without unreasonable delay, any 
errors which may be discovered. And again in Potts & Company v. 
Lafayette National Bank, 269 N. Y. 181, 199 N. E. 50, 103 A. L. R. 
1142, the court of appeals of that state held that the depositor owed 
to the bank a positive duty to examine the monthly statements of its 
accounts, and was not excused by the fact that it entrusted that duty 
to a dishonest employee. 

In this state the Supreme Court has likewise departed from the 
rule laid down in Manufacturers’ National Bank v. Barnes. In the 
recent case of Cosmopolitan Bank v. Lake Shore Bank, 343 Ill. 347, 
175 N. E. 583, decided in 1931, the court held that [page 585] “A 
depositor of a bank who receives from it a statement of his account 
with its paid checks as vouchers is bound to examine the account and 
vouchers and report to the bank, without unreasonable delay, any 
errors which may be discovered,” citing Morgan v. United States 
Mortgage & Trust Co., 208 N. Y. 218, 101 N. E. 871, L. R. A. 1915D, 
741, Ann. Cas. 1914D, 462; Prudential Insurance Co. of America v. 
National Bank of Commerce, 227 N. Y. 510, 125 N. E. 824, 15 
A. L. R. 146; Dana v. National Bank, 182 Mass. 156; Leather Man- 
ufacturers’ National Bank v. Morgan, 117 U. S. 96, 6 S. Ct. 657, 29 
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L. Ed. 811. In the last mentioned case it was held that a depositor in 
a bank who sends his pass book to be written up and receives it back 
with entries of credits and debits and his paid checks as vouchers for 
the latter, is bound personally or by an authorized agent, and with 
due diligence, to examine the pass book and vouchers and to report to 
the bank, without unreasonable delay, any errors which may be dis- 
covered in them; and if he fails to do so, and if the bank is thereby 
misled to its prejudice, he cannot afterward dispute the correctness of 
the balance shown by the pass book. 

In Osborn v. Corn Exchange National Bank, 218 Ill. App. 28, this 
court had occasion to consider a similar question, and in discussing 
Morgan v. United States Mortgage & Trust Co., 208 N. Y. 218, 101 
N. E. 871, L. R. A. 1915D, 741, Ann. Cas. 1914D, 462, one of the 
cases cited, said “this case overruled Weisser’s Adm’rs v. Denison, 
10 N. Y. 68 [61 Am. Dec. 731].” 

In discussing the duty of a depositor to examine his statements and 
canceled checks, the writer of an article appearing in 24 Columbia 
Law Review, 467, calls attention to the rule in Weisser’s Adm’rs v. 
Denison, holding that a depositor is under no duty to examine his 
statement and canceled checks, characterizes that decision as dictum 
which has been quoted occasionally in other states, and concludes by 
saying, “but the contrary view has been definitely adopted by the New 
York Court of Appeals, and is now generally accepted,” citing Critten 
v. Chemical Bank, 171 N. Y. 219, 63 N. E. 969, 57 L. R. A. 529... . 

There is, however, an additional reason among the many urged by 
defendant’s counsel why plaintiff should not be permitted to prevail in 
this proceeding. He was the sole owner of these funds and could 
distribute them as he saw fit insofar as the bank was concerned, and 
was at liberty with the consent of the bank to change and modify his 
original instructions as to the mode of payment. The question there- 
fore arises whether by his course of conduct over a long period of time 
he is not estopped from denying that he authorized the bank to make 
payments in a different manner than that embodied in his original 
instructions to the bank. The earliest date of the checks upon which 
suit was brought was January 20, 1934. Prior to that time some 
twenty-two checks had been drawn against the accounts which did not 
bear the countersignature of either Binkley or Fischer and no objec- 
tion was made to this practice. These twenty-two checks were signed 
in the identical manner of those on which suit is brought and counsel 
refers to them as “ratification,” or “estoppel” checks. This evidently 
constituted the first departure from Phillip’s original instructions to 
the bank. After January 20, 1934, this changed or modified method 
of payment continued with increasing frequency. Thereafter, there 
were some seventy-one checks drawn against the accounts which 
did not bear the signature or countersignature of either Binkley 
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or Fischer, including the checks upon which suit was brought. Many 
of these checks were for large amounts, one being for $3,173.92, pay- 
able to the county collector. This check bore the signature of Malley 
and the countersignature of Ferguson, identical with most of the 
checks upon which suit was brought. Phillip made further departures 
from the original instructions issued to the bank in signing, alone, 
numerous checks payable to his own order and using the proceeds in 
payment of trustees’ fees on account. All these ratification or estoppel 
checks, as deferdant’s counsel call them, were regularly returned to 
Phillip each month with a bank statement which imposed upon him 
the duty of examining them and stating that if no errors were reported 
within ten days the account would be considered correct. Neverthe- 
less, no complaint was ever made, and in fact Phillip admitted that 
neither he nor anyone on his behalf had ever as much as looked at the 
bank statements or canceled checks for a period of approximately 
three years. It was not until Phillip’s counsel found these canceled 
checks and bank statements in the files in Phillip’s office, just as they 
had been returned by the bank, that suit was instituted. It seems to 
us that this constituted a course of dealing on the part of Phillip, 
amounting to ratification or consent to the payment of checks in 
accordance with his own practices, and placed the responsibility on his 
own shoulders. It was through his own negligence that the checks in 
suit were paid and he ought to be estopped from holding the bank 
liable for doing that which he repeatedly sanctioned. 

Courts in various jurisdictions have absolved banks from liability 
under circumstances not nearly so aggravated as the facts in this case. 
In Newmark Grain Co. v. Merchants National Bank of Los Angeles, 
166 Cal. 203, 135 P. 958, the officers of a depositor by their conduct 
permitted a bookkeeper to cash checks over a period of three years. 
Under the original arrangements between the depositor and the bank 
checks were to be cashed only by some one authorized to sign checks 
for the firm and the bookkeeper was not included in these instructions. 
The bank was held not liable because the bookkeeper had been per- 
mitted to cash checks over a long period of time, and this conduct was 
held to estop the depositor from holding the bank liable for the checks 
improperly cashed. 

In Thorold Mfg. Co. v. Imperial Bank, 13 Ont. 330, the president 
and treasurer of the depositor were the only persons authorized to 
cash checks in the original written instructions filed with the bank. 
However, the secretary of the company was in the habit of cashing 
checks and his continued conduct in so doing, with the knowledge of 
the depositor, was held to estop the latter from questioning this cus- 
tom because it had failed to object thereto. 

In Bank of Ukiah v. Mohr, 130 Cal. 268, 62 P. 511, the Supreme 
Court of California held that the depositor was estopped from ques- 
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tioning the payments of drafts drawn against its account signed by an 
allegedly unauthorized agent, because the depositor knew of previous, 
similar drafts, drawn by the same agent and paid by the bank, to 
which he had failed to object. 

In Michie on Banks and Banking, 19382, vol. 5, p. 337, sec. 178, the 
rule is stated as follows: ‘Where a depositor by negligent silence or 
silent acquiescence estops himself from denying the authority of an 
agent to draw checks against his deposit, the estoppel applies to subse- 
quent deposits in the absence of a notification to the bank that they 
should be treated differently in the first, in respect to their withdrawal. 
A course of dealing between the bank and a depositor may establish 
obligations as to its continuance, and if nothing is provided to the 
contrary, will govern subsequent transactions of the same nature be- 
tween them.” (Italics ours.) 

A conclusion in conformance with this rule was reached in Reeves v. 
First National Bank of Oakland, 20 Cal. App. 508, 129 P. 800, 
wherein a departure was made from the original signature instructions 
given to the bank, and the court held that since all the other checks 
drawn on the account were signed the same way as the two checks upon 
which suit was brought, the conduct of the parties showed “how the 
parties had interpreted the contract, and this course of conduct may 
be regarded as having established a general usage between the bank 
and the plaintiffs. o 

In view of the unusual facts of this case and the decisions cited to 
support our conclusions, we are impelled to find that Phillip should 
be estopped from holding the bank liable for a departure from instruc- 
tions which he by his own conduct had led the bank to believe was 
acceptable to him. 








BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


ASSIGNMENT OF LIFE INSURANCE POLICY 
WITHOUT CONSENT OF BENEFICIARY 


Margaret G. Davis et al., Appellants, v. Modern Industrial Bank et al., 
Defendants, and Charles H. Griffiths, Respondent, New York 
Court of Appeals, 279 N. Y. 405, 18 N. E. Rep. (2d) 635 


Where a policy of life insurance contains a provision authorizing 
the insured to change the beneficiary and to assign the policy, an 
assignment of the policy as security, made without the knowledge 
or consent of the beneficiary, is good even though the formalities 
required by the policy to make such an assignment effective are not 
complied with. 


A life insurance policy, naming the insured’s wife as beneficiary, 
contained a clause authorizing the insured to change the beneficiary 
and assign the policy. The policy provided such assignment should 
‘‘become effective only when a provision to that effect is indorsed 
on or attached to the Policy by the Company, whereupon all rights 
of the former Beneficiary or Beneficiaries shall cease.’’ The insured 
assigned the policy to one G, ‘‘as his interest may appear,’’ to pro- 
tect him on account of his indorsement of the insured’s note, which 
G had paid and upon which there was an unpaid balance due to G. 
The assignment was in writing and was filed with the insurance 
company as required by the terms of the policy, but G failed to 
obtain the indorsement on the policy required to make the assign- 
ment effective. After the death of the insured, it was held that G 
was entitled to be paid what was due him out of the proceeds of the 
policy, as against the beneficiary. 


The law in all states, except Wisconsin, is to the effect that the 
holder of a policy of life insurance, naming a beneficiary, cannot 
be assigned without the beneficiary’s consent unless such right is 
reserved in the policy. According to some decisions, where such 
right is reserved, it may be exercised only in the manner provided 
in the policy. This is frequently referred to as the New Jersey rule. 
Other decisions hold that the beneficiary has no interest in the form 
provided in the policy for assigning it, that such a provision is in- 
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serted for the benefit of the company only and that the company can 
refuse to assert it. 

There being no controlling decision on the question in New York, 
the court was at liberty to adopt either rule. The court adopted 
the latter rule, holding that the beneficiary had no rights under the 
clause in the policy providing for the form of its assignment and 
that the assignee was entitled to collect. 


Davis v. Modern Industrial Bank, 254 App. Div. 862, affirmed. 
Submitted December 2, 1938; decided January 10, 1939. 


Appeal from a judgment, entered August 1, 1938, upon an order of 
the Appellate Division of the Supreme Court in the first judicial de- 
partment which reversed (1) an order of Special Term (a) granting 
a motion by plaintiffs for summary judgment dismissing the counter- 
claims contained in the answer of the defendant-respondent and for 
summary judgment against defendant-respondent on the cause of action 
alleged in the complaint, to the extent of dismissing said counterclaims 
on the merits and striking out the answer of defendant-respondent, 
(b) denying a motion by defendant-respondent for summary judgment 
on said counterclaims, and (2) an order of Special Term denying a 
cross-motion by defendant-respondent, made in opposition to a motion 
by plaintiffs for partial summary judgment against all the defendants, 
for a dismissal of the complaint as to defendant-respondent and for 
summary judgment for the relief demanded in the answer of defendant- 
respondent. The Appellate Division denied the motion by plaintiffs 
for summary judgment dismissing the counterclaims and striking out 
the answer of the defendant-respondent and granted the cross-motion 
by defendant-respondent for a dismissal of the complaint as to him 
and for summary judgment in his favor for the relief demanded in the 
first counterclaim contained in his answer. 


Milton M. Eisenberg, Ralph Weller and Hyman Bushel for appel- 
lants. Defendant-respondent’s assignment is inferior as against the 
named beneficiary even though the assured did reserve the right to 
change the beneficiary. (Schoenholz v. New York Life Ins. Co., 234 
N. Y. 24; Muller v. Penn Mut. Ins. Co., 161 Pae. Rep. 148; Johnson v. 
N. Y. Life Ins. Co., 188 Pac. Rep. 414; Anderson v. Broad Street Nat. 
Bank, 105 Atl. Rep. 599; Reid v. Durboraw, 272 Fed. Rep. 99; Green- 
field v. Massachusetts Mut. Life Ins. Co., 253 App. Div. 51.) The rights 
of a named beneficiary in a life insurance policy where the right of 
revocation is reserved are more than inchoate or intangible and are in 
fact substantial. (Rosenblum v. Manufacturers Trust Co., 270 N. Y. 
79; Prudential Ins. Co. v. Stone, 270 N. Y. 154.) 

Charles H. Griffiths, in person, and Pearce H. E. Aul for respond- 
ent. Where the right to change the beneficiary has been reserved, the 
insured may dispose of the proceeds of a life policy by assignment with- 
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out the consent of the beneficiary. (Moskowitz v. Equitable Life Assur. 
Society, 252 App. Div. 75; Wagner v. Theriot, 203 App. Div. 757; 236 
N. Y. 588; Rawls v. Penn Mut. Life Ins. Co., 253 Fed. Rep. 725; Olmsted 
v. Keyes, 85 N. Y. 593; Lowenstein v. Koch, 165 App. Div. 760; St. John 
v. American Mut. Life Ins. Co., 13 N. Y. 31; Barbour v. Equitable 
Life Assur, Society, 174 App. Div. 759; 225 N. Y. 675; Maurice vy. 
Travelers’ Ins. Co., 121 Mise. Rep. 427; Cavangaro v. Thompson, 78 
Mise. Rep. 687; Johnston v. Scott, 76 Misc. Rep. 641; Mente v. Town- 
send, 68 Ark. 391; Mutual Ben. Life Ins. Co. v. Clark, 81 Cal. App. 
546; Cheek v. Rice, 30 Ga. App. 779; Farmers State Bank v. Kelley, 
155 Ga. App. 733; Henrich v. Prior, 84 Ind. App. 211; Wirgman v. 
Miller, 98 Ky. 620; First Nat. Bank v. Security Mut. Life Ins. Co., 283 
Mo. 336; Lemley v. McClure, 122 Penn. Super. Ct. 225.) 

HUBBS, J.—Clarence M. Davis, on June 1, 1932, procured from 
the Prudential Life Insurance Company a $5,000 straight life policy of 
insurance on his own life, dated that day. His wife, Eleanor H. Davis, 
was the named beneficiary. The policy contained clauses reserving to 
the insured the right to change the beneficiary and to assign the policy. 
The insured, Clarence M. Davis, died October 26, 1936. 

The plaintiffs commenced an action against the insurance company 
to recover the proceeds of the policy. There being other claimants, the 
insurance company impleaded the several claimants and paid the pro- 
ceeds of the policy into court to the credit of the action. The respond- 
ent Griffiths by answer alleged that the insured, Clarence M. Davis, by 
an instrument in writing, assigned the policy to him ‘‘as his interest 
may appear’’ to protect him on account of his indorsement of the as- 
sured’s note, paid) by respondent, upon which there remained due and 
unpaid to respondent $3,357.25, and which sum respondent contends he 
became entitled to receive from the proceeds of the policy. There is 
no claim that the beneficiary paid the premiums on the policy or that 
she was named as beneficiary pursuant to the terms of a contract. 

The plaintiffs moved for summary judgment, which was granted at 
Special Term, and defendant Griffiths’ counterclaim was dismissed. The 
Appellate Division reversed and granted summary judgment in favor 
of defendant Griffiths for the amount of his counterclaim. The facts 
are not in dispute. Only a very interesting question of law is involved. 
That question is whether the rights of the beneficiary named in the 
policy are superior to the rights of the assignee of the policy, the as- 
signment having been taken from the insured in good faith for a valu- 
able consideration but without the knowledge or consent of the bene- 
ficiary named in the policy. 

The right to change the beneficiary named in the policy was reserved 
by the insured ; also the right to assign the policy. The policy provided: 


‘Tf the right to change the Beneficiary has been reserved, the In- 
sured may at any time while this Policy is in force, by written notice 
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to the Company at its Home Office, change the Beneficiary or Bene- 
ficiaries under this Policy, such change to be subject to the rights of 
any previous assignee and to become effective only when a provision 
to that effect is endorsed on or attached to the Policy by the Company, 
whereupon all rights of the former Beneficiary or Beneficiaries shall 
cease.”’ 


‘‘Any assignment of this Policy must be in writing, and the Com- 
pany shall not be deemed to have such knowledge of such assignment 
unless the original or a duplicate thereof is filed at the Home Office of 
the Company. The Company will not assume any responsibility for 
the validity of an assignment.”’ 


It is not questioned that the assignment in question was in writing 
and duly filed with the company at its home office as required by the 
terms of the policy. The fact that the beneficiary named in the policy 
was the wife of the insured does not affect the question here involved. 
It is urged by the appellants that the only interest taken by respondent 
Griffiths under the assignment was that which the assignor, the insured, 
possessed, i. e., to have his estate take under the policy in case of the 
death of the beneficiary before the death of the insured; also the right 
to appoint a new beneficiary in case the insured survived the beneficiary, 
or to change the beneficiary in the exact method provided in the policy. 
The position of the respondent is that the written assignment conveyed 
to him an interest in the proceeds of the policy sufficient to require pay- 
ment to him of the amount due him from the insured. 


Conecededly an assignment of a policy by the insured will not con- 
vey any interest as against the beneficiary named in the policy unless 
the right to change the beneficiary is reserved therein. It makes no 
difference what the interest of the beneficiary is denominated, as a 
vested interest or by some other name. In any event it is such an in- 
terest that the beneficiary cannot be deprived of it without consent 
unless such right is reserved in the policy. (14 R. C. L. p. 1887; Ship- 
man v. Protected Home Circle, 174 N. Y. 398, 407.) That is the law 
in every jurisdiction in this country, except Wisconsin. (Boehmer v. 
Kalk, 155 Wis. 156; Richards on The Law of Insurance [4th ed.], p. 
557.) That rule is known as the vested interest rule. It was because 
the law had become settled to the effect that an insured could not change 
the beneficiary or assign a policy that the insurance companies, in answer 
to an extensive demand therefor, provided in some policies that the 
insured reserved the right to change the beneficiary and to assign the 
policy. (31 Yale Law Journal, p., 358.) The very purpose of reserv- 
ing the right to change the beneficiary and to assign the policy was to 
overcome the old rule that the beneficiary had a valuable interest which 
could not be incumbered or changed by the insured without the consent 
of the beneficiary. When those privileges are reserved in an attempt by 
an insured to retain control of the policy for which he has paid, the 
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courts have determined that the interests of the parties are affected in 
either of two ways. 

The first view is that the insured takes no rights in the policy dur- 
ing the life of the beneficiary; that he has merely the power to divest 
the named beneficiary of his rights and to vest those rights in a new 
beneficiary ; that he has power only to revoke the appointment already 
made and make a new appointment, such power to be exercised only 
in the manner provided in the policy. That rule is sometimes spoken 
of as the New Jersey rule. (Sullivan v. Maroney, 77 N. J. Eq. 565.) 
The second view is that the insured, by reserving the right to change 
the beneficiary and to assign the policy, retains the beneficial owner- 
ship of the policy during life, and that the naming of a beneficiary 
constitutes only an instruction to the company to pay at his death 
to the person named unless such instruction is changed by the insured. 
Under this view of the law the beneficiary has a mere expectancy or 
vested interest subject to be divested or an inchoate right depending 
entirely upon the will of the insured. (Slocum v. Met. Life Ins. Co., 
245 Mass. 565, 570; Quist v. Western & Southern Life Ins. Co., 219 
Mich. 406.) The beneficiary has no interest in the form provided in 
the policy for assigning it, that being a provision inserted for the bene- 
fit of the company which it can refuse to assert, sometimes improperly 
ealled a waiver. (See Richards on The Law of Insurance [4th ed.], 
pp. 565, 566.) 

There is no controlling decision in this jurisdiction on the question 
here involved. In various opinions there may be found statements 
which indicate conflicting views. We are at liberty, therefore, to adopt 
the view which seems to us to be supported by the best reasons. The 
following cases have adopted the so-called vested interest or New Jersey 
rule and hold that a beneficiary cannot be deprived of his interest by 
a change of beneficiary, or his interest incumbered, without his consent 
even where the insured has reserved the right to change the beneficiary 
and to assign the policy unless the change is made in the exact form 
provided in the policy: Barbin v. Moore (85 N. H. 362; 83 A. L. R. 
62) ; Strickland v. Dyer (192 Ark. 462) ; Sullivan v. Maroney (supra) ; 
Neary v. Met. Life Ins. Co. (92 Conn. 488) ; Nuller v. Penn Mut. Life 
Ins. Co. (62 Col. 245); Farra v. Braman (171 Ind. 529); Douglas v. 
Equitable Life Assur. Society (150 La. 519); Goldman v. Moses (287 
Mass. 393). 

Many other cases hold that where the right to change the beneficiary 
has been reserved by the insured, he becomes the beneficial owner of 
the policy and may do with it as he pleases, and that the beneficiary 
has only an expectancy or a vested interest which may be divested by 
his death previous to that of the insured, or by the exercise by the 
insured of his reserved right to change the beneficiary. (Bank of 
Belzoni v. Hodges, 132 Miss. 238; Merchants Bank v. Garrard, 158 Ga. 
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867; Mente v. Townsend, 68 Ark. 391; Mutual Benefit Life Ins. Co. v. 
Clark, 81 Cal. App. 546; Henrich v. Prior, 84 Ind. App. 211; Jenkins 
y. Union Cent. Life Ins. Co., 112 Kan. 552; Crice v. Illinois Life Ins. 
Co., 122 Ky. 572; Douglas v. Equitable Life Assur. Society, 150 La. 
519; First Nat. Bank v. Security Mut. Life Ins. Co., 283 Mo. 336; 
Stevens v. First Nat. Bank, 117 Okla. 148; McNeil v. Chinn, 45 Tex. 
Civ. App. 551; Equitable Life Assur. Co. v. Mitchell, 248 Ill. App. 
401; Taylor v. Southern Bank & Trust Co., 227 Ala. 565; Potter v. 
Northwestern Mut. Life Ins. Co., 216 Iowa, 799; Wentworth v. Equitable 
Life Assur. Soc., 65 Utah, 581; Antley v. New York Life Ins. Co., 139 
S. C. 23 [expressly overruling earlier cases in that State which held to 
the contrary]; Lemley v. McClure, 122 Pa. Super. Ct. 225 [expressly 
refusing to follow the earlier contrary decision in Barner v. Lyter, 31 
Pa. Super. Ct. 435].) 

The cases in the Federal courts are to the effect that a beneficiary 
does not have an interes‘ in a life insurance policy superior to that 
of an assignee where the right to change the beneficiary and to assign 
the policy is reserved. (A®utna Life Ins. Co. v. Phillips, 69 Fed. Rep. 
[2d] 901; Matter of Hogan, 194 Fed. Rep. 846; Malone v. Cohn, 236 
Fed. Rep. 882; Rawls v. Penn. Mut. Life Ins. Co., 253 Fed. Rep. 725 
[although there was a dissenting opinion in that case a petition for a 
writ of certiorari was denied, 249 U. S. 614].) 

In those jurisdictions it has been held that the provisions of a policy 
providing the form and procedure for assigning a policy are provisions 
inserted in the policy for the benefit of the insurance company, and if 
not insisted on by the company cannot be availed of by the beneficiary. 
(Richards on The Law of Insurance, p. 566.) There is a marked dis- 
tinction between the right reserved by an insured to change the bene- 
ficiary and the right to assign the policy. (Mutual Benefit Life Ins. 
Co. v. Swett, 222 Fed. Rep. 200; Ehlerman v. Bankers Life Co., 199 
Iowa, 417; Mutual Benefit Life Ins. Co. v. Clark, supra.) In the case 
at bar no attempt was made to change the beneficiary. 

The leading textbook writers and writers of law review articles favor 
the view last expressed. (Cf. Richards on The Law of Insurance, p. 
564; Vance on The Law of Insurance, p. 559; 6 Couch, Cyc. of Ins. 
Law, pp. 5233, 5234; 2 Cooley’s Brief on Insurance [2d ed.], p. 1805; 
37 C. J. p. 484; 14 R. C. L. p. 998; 60 A. L. R. p. 191; ‘‘The Bene- 
ficiary’s Interest in a Life Insurance Policy’’ by Prof. Vance, 31 Yale 
L. J. p. 343; 73 U. of Pa. L. Rev. p. 295; 85 U. of Pa. L. Rev. p. 203; 
32 Col. L. Rev. p. 1071; 11 N. C. L. Rev. p. 169.) 

It is a matter of common knowledge that since the depression of 
1929 the use of life insurance policies as collateral upon which to raise 
much needed funds has become more common. (Cf. ‘‘Power of Pledgee 
of Life Insurance Policy to Exercise Surrender Options,’’ 48 Yale L. J. 
315.) 
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“‘It is desirable that the insured should have the opportunity of 
making free commercial use of his life insurance as available property, 
for it may often be convenient to secure money, by loan or otherwise, 
upon it.’’? (Richards on The Law of Insurance [4th ed.], p. 678.) 

Appellants rely heavily upon the case of Schoenholz v. New York 
Life Ins. Co. (234 N. Y. 24). The decision in that case does not tend 
to sustain their contention, although there are expressions in the opinion 
which, standing alone, are susceptible of the construction contended for 
by the appellants. In that case the insurer defended the action brought 
by one claiming to have been substituted as beneficiary, in place of 
the beneficiary named in the policy, by an oral agreement. Its defense 
was based upon the ground ‘‘that no proper steps were ever taken, as 
might have been, to substitute her as a beneficiary.’’ In the opinion 
it was said: ‘Plaintiff, therefore, must rely for recovery upon a desig- 
nation of herself in the place of the original beneficiary and this she 
neither shows nor excuses.’’ The court held that the insurance company 
‘has a right to insist that there shall be compliance with the provisions 
of its policy.’’ The plaintiff, having failed to prove compliance with 
the provisions of the policy applicable in securing a change of bene- 
ficiaries, and that defense having been interposed by the insurance com- 
pany, the sole decision of the court was that the plaintiff could not 
recover. The court did not decide that if, as in the case at bar, there 
had been a written assignment based upon a valuable consideration, 
filed with the insurance company as required by its policy, and the 
company had refused to defend, then the beneficiary might have suc- 
cessfully done so. 

It seems to us that upon principle as well as weight of authority the 
Appellate Division has reached the correct conclusion and that the in- 
sured, having reserved the right to change the beneficiary and assign 
the policy, did all that the law required him to do to constitute a valid 
transfer of the proceeds of the policy to the assignee, to the extent of 
the indebtedness thereby secured, in the absence of objection on the 
part of the company. There is some authority in this court sustaining 
the view of the Appellate Division. (Wagner v. Thieriot, 236 N. Y. 
588, affg., 203 App. Div. 757, on the opinion below; Travelers Ins. Co. 
v. Healey, 25 App. Div. 53; affd., on opinion below, 164 N. Y. 607 [also 
in Supreme Court] ; Hoefler v. Whelen, 255 App. Div. 321; Moskowitz 
v. Equitable Life Assur. Soc., 252 App. Div. 75.) 

From an every day, practical standpoint it is desirable to hold that 
an assignee of a policy containing a clause permitting a change of bene- 
ficiary and an assignment of the policy secures a right in the proceeds 
of the policy superior to the rights of the named beneficiary. If an 
assignee, in the absence of the consent of the beneficiary, does not obtain 
such right it will be practically impossible for an insured to borrow on 
a policy in time of need of financial aid in those cases where compliance 
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with the form; prescribed in the policy cannot be followed. No bank 
or individual would be likely to lend on the security of a policy where 
the right to enforce the reduction of the security to cash would only 
mature in case the insured outlived the beneficiary, and where the con- 
tinued life of the policy depends upon the payment of the annual pre- 
mium. As stated in the case of Matter of Whiting (3 Fed. Rep. [2d] 
440, 441): ‘‘To hold that the beneficiary of such policy has a vested 
interest would be tantamount to destroying the ‘changed beneficiary’ 
provisions of the policy itself.’’ (Cf. Vance on Law of Insurance [2d 
ed.], p. 646; 48 Yale L, J. 315.) 

That the question is a practical one is illustrated by the large num- 
ber of decisions involving the issue. 

The judgment should be affirmed, with costs. 


CRANE, C. J. (dissenting).—The policy as stated in the opinion 
provided: ‘‘. . . such change to be subject to the rights of any previous 
assignee and to become effective only when a provision to that effect is 
endorsed on or attached to the Policy by the Company, whereupon all 
rights of the former Beneficiary or Beneficiaries shall cease.’’ The 
opinion fails to state that the assignee failed to procure the indorsement 
required to make the assignment effective. Judge Hubbs states that the 
indorsement is for the benefit of the company and may be waived. If 
this be so then it rests arbitrarily with the insurance company whether 
the beneficiary or assignee be paid. The better law, in my judgment, 
is to take agreements as they are written and made by the parties. Any- 
body reading the clear language, that no assignment is to be effective 
until the assignment is indorsed on or attached to the policy by the 
company, would naturally think that it meant what it said. I dissent. 

Lehman, O’Brien, Loughran and Finch, JJ., concur with Hubbs, J.; 
Crane, Ch. J., dissents in opinion in which Rippey, J., concurs. 

Judgment affirmed. 


IMPROPERLY DECLARED DIVIDENDS 
COVERED BY FIDELITY BOND 





Franklin Savings & Loan Co. v. American Employers Insurance Co., 
United States Circuit Court of Appeals (Fifth Circuit), 
99 Fed. Rep. (2d) 494 





The president of a savings and loan company, by falsely repre- 
senting to the board of directors that the company had net earnings, 
caused the board to declare dividends, thereby seriously impairing 
the capital of the company. The company subsequently became in- 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §666. 
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solvent. In this action, it was held that the president’s fidelity 
bond, protecting the company against loss through his fraud or wil- 
ful misapplication, covered the losses sustained by the company as 
a result of the improperly declared dividends. 


Action by the Franklin Savings & Loan Company of Macon, suing 
by and through R. E. Gormley, Superintendent of Banks of the State of 
Georgia, and others, against the American Employers Insurance Com- 
pany on a fidelity bond. From the judgment, the plaintiffs appeal 
and the defendant cross-appeals. 

On the main bill of exceptions the judgment reversed and the cause 
remanded for further proceedings in accordance with opinion, and on 
the cross-bill of exceptions the judgment affirmed. 

E. W. Maynard, S. G. Jones, and Charles M. Cork, all of Macon, 
Ga., for appellants. 

C. Baxter Jones, of Macon, Ga., for appellee. 


SIBLEY, C. J.—When the case was previously before us, 5 Cir., 
89 F. 2d 224, a judgment on the fidelity bond involved was reversed 
because it did not appear that the plaintiff-obligee, Franklin Savings 
and Loan Company, owed debts or was insolvent so as to make the divi- 
dends which were declared out of capital assets to be misappropriations, 
and because so far as appeared a recovery would inure to the benefit 
of the stockholders who received the dividends. On a second trial it 
was shown that losses seriously impairing the capital had been incurred 
in each of the periods for which the contested dividends were declared, 
that large amounts of debts remained unpaid on each occasion, and 
that about eleven months after the last the corporation went into re- 
eeivership insolvent, and that a liquidation will not pay outstanding 
debts and no stockholder will receive anything if the bond is paid. The 
Judge nevertheless held that no case for recovery was made out, and 
nonsuited the action. 

This ruling, made on a misunderstanding of our former opinion, 
was erroneous. It is true in Georgia, as elsewhere, that dividends can 
rightly be declared to a corporation’s stockholders only out of net profits. 
Crawford v. Roney, 130 Ga. 515, 61 S. E. 117. The Georgia Code, 
§ 22-713, imposes a double liability on the officers of a corporation for 
declaring a dividend or distributing the corporation’s moneys to its 
members otherwise than from ‘‘actual legitimate net earnings, and 
which in any manner increases its debts’’; and Section 22-9901 punishes 
such act as a crime. The dividends here in question were not in fact 
declared and paid from actual, legitimate net earnings, and were mis- 
applications of the corporate assets if they ‘‘in any manner increased 
the corporate debts.’’ The meaning of the last phrase is not clear and 
has not been determined by the State Supreme Court, but was referred 
to by the Court of Appeals in Mangham v. State, 11 Ga. App. 440, 446, 
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75 8. E. 508, as including the creation of debts to the stockholders by 
the very act of declaring the dividend. The court, however, recognized 
that no valid debt to the stockholders would be created by an unlawful 
declaration ; so that if this be the intent of the statute the words have 
no practical application. We rather think the Legislature intended to 
forbid declarations and disbursements which, although no money was 
borrowed to make them, would after their consummation leave an in- 
creased amount of debts unpaid above what there would otherwise have 
been. In other words, the statutory penalty or punishment will be 
visited only where there are creditors who ought to have been paid 
in preference to stockholders. Thus understood, there was no statutory 
misapplication in paying these dividends as the case appeared when 
previously here; but there was such misapplication under the present 
evidence, for while there was not insolvency when each dividend was 
paid, there were debts which went unpaid in consquence, and these 
debts, whether owing to the same creditors or to successors whose money 
paid them, continued until insolvency and are still unpaid. There 
was not a mere distribution to the owners of the corporation of corporate 
funds on which no one else had a claim, but there was a misapplication, 
whether so understood and intended by all the directors who authorized 
it or not, of capital which was in effect pledged to be maintained intact 
until all corporate obligations should be discharged. 

Was there a breach of this bond? Is the corporation through its 
receiver entitled to complain at what its own unbonded directors did? 
The bond covers no director save James H. Fowle, who was the execu- 
tive officer in full charge of the business. The surety agrees to pay the 
corporation ‘‘the amount of any pecuniary loss’’ which Fowle might 
cause it ‘‘through any act of fraud, dishonesty, forgery, theft, larceny, 
embezzlement, misappropriation, wrongful abstraction, or wilful mis- 
application.’’ So far as these dividends are concerned, Fowle did not 
do any act of forgery, theft, larceny or wrongful abstraction. But we 
think he did do acts of fraud and wilful misapplication. The dividend 
payments were, as we have seen, misapplications of the corporate money. 
Fowle himself made the actual disbursements, and he knew they were 
misapplications and made them wilfully. He is not excused from blame 
because the Board of Directors authorized the payments, for it clearly 
appears that they acted on false information given them by him in each 
instance for the purpose of causing the dividend. It does not appear 
that Fowle received any dividend, but he was President and apparently 
part-owner of a separate concern which was engaged as exclusive selling 
agent for the stock of Franklin Savings and Loan Company, and was 
making large commissions therefrom and apparently not turning in all 
of the sales price due to the corporation. The stock could be sold more 
easily and more extensively if it paid regular dividends. Large amounts 
of stock were sold after, and probably in consequence of, each dividend. 
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This fraudulent motive actuated Fowle in wilfully misrepresenting to 

the directors the business of the corporation in his hands. They relied 
entirely on him, and innocently carried out his plans as they swear. 
Under these circumstances the act of declaring the fraudulent dividends 
was the fraudulent act of Fowle. Compare United States v. Giles, 300 
U. 8. 41, 57 S. Ct. 340, 81 L. Ed. 493. He had so dealt with the Board 
of Directors, who trusted him, that neither he nor his sureties can be 
heard to say that the declaration and payment of the dividends was 
the corporation’s act of which it cannot complain. The corporation and 
its receiver were and are bound to protect the corporate creditors, and 
when there are creditors no defense can be found in the fact that the 
stockholders got the dividends. There was a loss to the corporation 
within the terms of the bond when the corporate funds were removed 
from the corporate coffers and made unavailable to pay the corporate 
debts. Under decisions like McDonald v. Williams, 174 U. S. 397, 19 
S. Ct. 743, 43 L. Ed. 1022, and Carlisle v. Ottley, 143 Ga. 797, 85 S. E. 
1010, L. R. A. 1917C, 398, Ann. Cas. 1917A, 573, the stockholders who 
innocently got the payments can probably keep them. If in fact any 
received them knowing that the dividends were fraudulent, there may 
be ground for marshalling such stockholders’ liability to exonerate the 
surety. But no such question arises in this action at law upon the bond. 
The evidence introduced, if believed, tends to show a liability on the 
bond. A nonsuit should not have been granted. 

A defense is urged in that the bookkeeper, a girl under age, was a 
director and necessarily knew about the corporate affairs and that her 
knowledge is imputable to the corporation and it should, under the 
terms of the bond, have given the surety notice at once of Fowle’s dis- 
honesty. But this girl testifies she was without experience or apprecia- 
tion of the significance of the book entries which Fowle directed her 
to make, did not understand the legal basis for dividends, and did not 
realize that anything wrong was going forward. If she speaks truly, 
we think there is no necessary notice through her to corporation which 
would have required it to give notice promptly to the surety. If she 
is testifying falsely, there would be reason to believe that she was in 
collusion with Fowle, and in that case by the terms of the bond the 
surety would still be bound. These questions of fact are not grounds 
for nonsuit, but rather demand that the Court proceed to a decision. 

It is lastly contended that the sworn proofs of loss should have been 
rejected from evidence and a recovery denied because not timely made 
and not covering the case now asserted. The bond provides: ‘‘The 
employer shall give notice by registered mail to the surety at its home 
office, Boston, Mass., as soon as possible after becoming aware of any 
act committed by any employe which may be made the basis of claim 
hereunder, and within ninety days after date of said notice shall file 
with the surety an itemized claim hereunder duly sworn to. . . . No 
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action or proceeding at law or in equity shall be brought to recover any 
sum hereunder unless commenced and process served on the surety 

within a period of twelve months next after notice of claim shall have 

been given as hereinbefore provided.’’ There are no words expressly 

providing that strict compliance is to be a condition of liability. In 

the absence of such words the law of Georgia, under which this bond 

was written, inclines to hold that liability is not defeated by want of 

strict timeliness in making proofs of loss. Southern Fire Ins. Co. v. 

Knight, 111 Ga. 622, 36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216; 

People’s Loan & Savings Co. v. Fidelity & Casualty Co., 39 Ga. App. 

337, 147 S. E. 171. In a case from Florida, under somewhat different 

wording we held that timely notice of claim as distinguished from 

proof of loss was a condition of liability. Murray v. American Surety 

Co., 5 Cir., 69 F. 2d 147. In the present case the notice of claim by 

registered letter addressed to the surety company at its home office 
was posted April 21, 1934, and received two days later in Boston. No 
point is made on it. On July 19th, eighty-nine days after April 21st, 
a sworn proof of loss was similarly mailed, and received in Boston after 
two days. The contention is that this proof had to be filed within ninety 
days from the date of the notice, and that this proof of loss was not 
filed until it reached the home office on July 23, ninety-one days after 
the date of the notice. Assuming, without deciding, that compliance 
as to time is a condition of liability, we think the interpretation con- 
tended for is too strict. The quoted provision of the contract requires 
a prompt notice of a claim given the surety company at its home office 
in Boston by means of a registered letter, and a sworn statement of the 
details furnished within ninety days after the notice, and suit, if any, 
within twelve months after the notice is given. The word ‘‘filed’’ is 
not to be taken in a technical sense. The mail is proposed by the 
surety as a means of communication. When the notice is mailed and 
registered as stipulated, and within ninety days from the mailing of 
the notice the sworn statement is likewise mailed, and each reaches the 
surety after two days in due course of mail, there has been a substantial 
compliance with the condition. It is unnecessary to inquire whether 
the ‘‘date of notice’’ is that of the mailing or of the receipt of the 
notice, or whether the sworn statement is ‘‘filed’’ at mailing or on its 
reception in Boston. The court will not follow a refined construction 
of the language used by the surety in the bond to defeat the promised 
and paid for protection under it. 

The sworn proof of loss identified the dividend payments alleged 
to be illegal, asserted that when made the corporation was hopelessly 
insolvent and that they were paid out of capital and deposits in order 
to create a market for Fowle to sell the stock. Although hopeless in- 
solvency when the dividends were made was not finally relied on or 
proven, but only serious impairment of the capital with debts carried 
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over unpaid, followed by eventual insolvency, there is not a fatal de- 
parture from the original claim. That claim gave a fair notice of the 
amount and nature of the liability now asserted, and that is enough. 
The court did not err in overruling the demurrer to the petition, and 
in admitting the proof of claim in evidence. On the cross-bill of ex- 
ceptions the judgment is affirmed. 

On the main bill it is reversed, and the cause remanded for further 
proceedings consistent with this opinion. 


LIABILITY OF PURCHASER OF STOCK IN 
BANK OPERATING ON RESTRICTED BASIS 





State ex rel. Squire, Superintendent of Banks, v. Harris, Court of Ap- 
peals of Ohio, 17 N. E. Rep. (2d) 425 


One who became a stockholder of an Ohio banking institution 
after the bank had been placed on a restricted basis for liquidation 
and at a time when it was not authorized to receive money on de- 
posit, is not subject to the double liability provided for by the Ohio 
Constitution, Art. A13, § 3. 


Syllabus by the Court 

1. Article XIII, Section 3 of the Constitution of Ohio, prior to the 
amendment of November 3, 1936, imposed a super-added liability upon 
the stockholders of corporations authorized to receive money on deposit. 

2. Persons who became stockholders of record of stock in a banking 
institution after the institution had been placed on a restricted basis 
for the purpose of liquidation, are not subject to super-added liability 
for the reason that the banking corporation was no longer authorized 
to receive money on deposit. 





Suit by the State, on the relation of S. H. Squire, Superintendent 
of Banks of the State of Ohio in charge of the liquidation of the Union 
Trust Company, Cleveland, Ohio, against J. H. Harris and others, to 
assess double liability against stockholders of The Union Trust Com- 
pany. From an adverse judgment, the named defendant appeals.— 
[Editorial Statement. ] 

Judgment reversed. 

Klein & Diehm, of Cleveland, for appellant. 

Herbert S. Duffy, Atty. Gen., and E. S. Lindemann, Ernest J. 
Halambeck, and Philip F. Marquard, Jr., all of Cleveland, for appellee. 


‘NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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LEVINE, P. J.—This case was tried in the Court of Common Pleas, 
and the trial resulted in a judgment against the defendant, John H. 
Harris, and in favor of 8. H. Squire, Superintendent of Banks of the 
state of Ohio in charge of the liquidation of The Union Trust Company, 
Cleveland, Ohio. 

An appeal on questions of law is now being prosecuted to this court, 
setting forth various assignments of error alleged to have occurred in 
the Court of Common Pleas. : 

The defendant was one of a great many defendants named in a 
suit instituted by the Superintendent of Banks of the state of Ohio, to 
assess the double liability provided by the Ohio Constitution, Article 
XIII, Section 3, prior to the amendment of November 3, 1936, against 
the stockholders of The Union Trust Company. 

The bill of exceptions in this case contains a stipulation as follows: 

















‘Tt is stipulated by and between the attorneys for the plaintiff and 
the attorneys for the defendant, John H. Harris, that the following 
facts are agreed upon: 

**1, The defendant, John H. Harris, purchased one hundred (100) 
shares of stock of The Union Trust Company, through his agent, Horn- 
blower & Weeks, from Mary B. Sturtevant, through her agents, Curtiss 
House & Company, on February 27, 1933. 

‘*2. The certificate of stock purchased by John H. Harris, was Num- 
ber 19878 in the name of Mary B. Sturtevant. 

‘*3. The stock was transferred of record into the name of John H. 
Harris on March 17, 1933, and certificate number 20511 was issued in 
the name of John H. Harris on that date. 

**4. John H. Harris is the record owner of no other stock than the 
foregoing, as represented by certificate number 20511. 

‘*5. The Superintendent of Banks in charge of the liquidation of 
The Union Trust Company, has instituted collection proceedings against 
Mary B. Sturtevant for her ownership of certificate number 19878 be- 
ing for one hundred (100) shares. 

‘‘(Signed] Herbert S. Duffy, attorney general, 
‘‘Perry L. Graham, 
‘*Attorneys for Plaintiff. 
**[Signed] Klein & Diehm, by Jos. J. Klein, 
‘* Attorneys for Defendant John H. Harris.”’ 

























It is claimed by John H. Harris that no liability attaches to him 
under the Constitution and the General Code of Ohio, for the reason 
that he was at no time a stockholder in a bank. 

The Constitution of Ohio, Article XIII, Section 3, prior to the 
amendment of November 3, 1936, read as follows: 






‘*Dues from private corporations shall be secured by such means as 
may be prescribed by law, but in no case shall any stockholder be in- 
dividually liable otherwise than for the unpaid stock owned by him or 
her ; except that stockholders of corporations authorized to receive money 
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on deposit shall be held individually responsible, equally and ratably, 
and not one for another, for all contracts, debts, and engagements of 
such corporations, to the extent of the amount of their stock therein, 
at the par value thereof, in addition to the amount invested in such 
shares... .’’ 








Plaintiff calls attention particularly to the language: ‘‘That stock- 
holders of corporations authorized to receive money on deposit shall 
be held individually responsible.’’ 

He also refers the court to the definition of the term ‘‘bank’’ in 
Section 710-2, General Code: 


‘‘The term ‘bank’ shall include any person, firm, association, or cor- 
poration soliciting, receiving or accepting money, or its equivalent, on 
deposit as a business, whether such deposit is made subject to check or 
is evidenced by a certificate of deposit, a passbook, a note, a receipt, or 
other writing, and unless the context otherwise requires as used in this 
act includes commercial banks, savings banks, trust companies and un- 
incorporated banks.’’ 





The record discloses that John H. Harris became a record holder 
of stock of The Union Trust Company on March 17, 1933. It is main- 
tained by him that he at no time became a shareholder in an institution 
authorized to receive money on deposit. 

The bank was concededly placed on a restricted basis on February 
27, 1933. While it is true the liquidator did not take actual possession 
of the bank until June 15, 1933, yet it is equally clear that since 
February 27, 1933, it ceased to do business as a bank authorized to 
receive money on deposit. Since John H. Harris became a record holder 
of one hundred shares of stock on March 17, 1933, he became a share- 
holder in The Union Trust Company, a corporation, but at that time 
The Union Trust Company ceased to be a bank authorized to receive 
money on deposit. 

The original purpose of the Constitution of Ohio, art. 13, § 3, and 
the statutes, Gen. Code, § 710-75, in providing for super-added liability, 
was, it must be conceded, to protect the depositors and other creditors 
of the bank. Theoretically it was assumed that the depositors and all 
others extending credit to the bank relied on the added security fur- 
nished them by imposing the super-added liability on all stockholders. 
By no stretch of imagination can it be said that any of the bank de- 
positors relied on this protection afforded by law on the fact that John 
H. Harris became a stockholder of one hundred shares on March 17, 
1933, as the bank on that date and since February 27, 1933, ceased to 
be a bank authorized to receive money on deposit. 


‘As a general rule, it would seem to be clear that a transfer of 
stock in a bank after its failure and closing or suspension will not re- 
lieve the transferrer of his statutory liability for its debts. It has also 
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been held true, correspondingly, that the transferee of stock in a bank 
transferred at such time is not liable for the stockholder’s added lia- 
bility for the debts of the bank ... .’’ 7 American Jurisprudence, 96, 


Section 116. 


In the case of Broderick v. Aaron, 268 N. Y. 260, 197 N. E. 274, 
103 A. L. R. 684, the Bank of the United States failed on December 
11, 1930. Subsequent to that date, and on December 26, 1930, one of 
the stockholders on the records of the bank at the time the bank closed 
transferred his shares to another and the Superintendent of Banks of 
the state of New York sued the transferee and secured a judgment 
against him. The Court of Appeals of New York, in an opinion ren- 
dered by Judge Lehman, reversed the judgment. The language used 
in the opinion is clear and lucid. We shall therefore quote from the 
opinion as follows [page 277] : 


‘‘We fail to find in the law any indication of intent to hold re- 
sponsible for the debts and liabilities of a bank those who acquired stock 
in a banking corporation after it had ceased to do business as a bank 
under a mandate of the state. Until then, the responsibility could be 
shifted from one person to another by transfer of stock. Thereafter 
the responsibility became irrevocably affixed to those who were then 
‘stockholders.’ Those who thereafter acquired the stock were at no 
time stockholders in a corporation which conducted, or which had power 
to conduct, a bank. They at no time as stockholders shared in the con- 
trol of a banking corporation. They at no time shared in the profits 
derived from a banking business. None of the reasons which led the 
state to restrict exemption from personal responsibility of stockholders 
in banks apply to persons who acquired stock after the bank was closed. 
Nowhere in the statute or Constitution can be found any clear indica- 
tion that not only those who were stockholders when the bank closed, 
are to be held responsible, but also those who acquired stock thereafter. 
On the contrary, it seems clear that the status of ‘stockholders’ must, 
under the statute and for purposes of the statute, be fixed as of a par- 
ticular date, and when that status is fixed the class of ‘stockholders’ 
becomes unchangeable. .. . 

‘By the closing of the bank the right of the corporation to conduct 
a banking business is terminated, or at least suspended. Though even 
after such closing, stockholders may still transfer their stock, and the 
new owners thus obtain the status of stockholders, what passes to them 
by such transfer is only a stockholder’s rights in a corporation which 
is temporarily or permamently without power to conduct a bank.”’ 


We can discern no difference between the question before us and 
the question decided by the Court of Appeals of New York, in the case 
of Broderick v. Aaron, supra. 

The right of The Union Trust Company to conduct a banking busi- 
ness was at least suspended on and after February 27, 1933. Stock 
transferred after that date conferred upon the new owners merely the 
status of stockholders in a corporation. It did not confer upon them 
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the status of a stockholder in a banking institution for the reason that 
at that time The Union Trust Company was not authorized to receive 
money on deposit. 

The entire basis of the double liability law was the theory that de- 
positors should be able to look to the stockholders of a financial insti- 
tution and determine from such lists of stockholders whether they 
desired to place their money in such bank. 

No depositor could have seen the name of John H. Harris on the 
stock records of The Union Trust Company as he did not become a 
stockholder of record until March 17, 1933, when The Union Trust 
Company no longer was authorized to receive money on deposit. 

To sustain the judgment against John H. Harris would require an 
enlargement of the language of our Constitution which limits the stock- 
holders’ liability to stockholders in corporations authorized to receive 
money on deposit. This the courts are not empowered to do. 

We therefore hold that the Court of Common Pleas committed error 
in rendering judgment against John H. Harris. 

Proceeding to enter the judgment, which in our opinion should have 
been entered, the judgment of the Court of Common Pleas is ordered 
reversed and final judgment is rendered in favor of the appellant, John 
H. Harris. 

Judgment reversed. 


RIGHTS OF BANK AS HOLDER OF TRUST 
RECEIPT 


In re Boswell, United States Circuit Court of Appeals (Ninth Circuit), 
96 Fed. Rep. (2d) 239 


The California Uniform Trust Receipts Act, permitting one who 
loans money on the security of such an instrument to give a secret 
lien for 30 days on property in the possession of the borrower, is 
constitutional as against the contention that the subject matter is 
not adequately expressed in its title, contrary to § 24, Article 4 of 
the California Constitution. 


The title of the Act referred to is ‘‘An act... in relation to 
trust receipts and pledges of personal property unaccompanied by 
possession in the pledgee and to make uniform the law relating 
thereto and to amend section 2988 of the Civil Code relative to the 
lien of the pledgee.’’ 


In this case a bank advanced $800 to a borrower which the latter 
used to purchase certain property. The borrower was allowed to 
retain possession of the property and gave the bank as security a 
trust receipt, stating that the borrower held the property in trust 
for the bank. The borrower became bankrupt and it was held that 
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the bank was entitled to the property as against the trustee in bank- 
ruptcy. 

Trust receipts are described by the court as follows: ‘‘ Documents 
in which are expressed security transactions, whereunder the lender 
having no prior title in the goods on which; the lien is to be given, 
and not having possession which remains in the borrower, lends his 
money to the borrower on security of the goods, which the borrower 
is privileged to sell clear of the lien on agreement to pay all or part 
of the proceeds of the sale to the lender.’’ 


Appeal from the District Court of the United States for the South- 
ern District of California, Central Division; Paul J. McCormick, Judge. 

Proceeding in the matter of Albert A. Boswell also known as A. A. 
Boswell, bankrupt. From an order of the District Court, 20 F. Supp. 
748, permitting the Bank of America National Trust & Savings Asso- 
ciation to reclaim from the jurisdiction of the trustee certain personal 
property in the bankrupt’s possession at the time of his adjudication, 
William H. Moore, Jr., trustee in bankruptcy for the estate of Albert 
A. Boswell, also known as A. A. Boswell, bankrupt, appeals. Affirmed. 

Craig & Weller, by Frank C. Weller and Thomas §S. Tobin, all of 
Los Angeles, Cal. (Thomas S. Tobin, of Los Angeles, Cal., of counsel), 
for appellant. 

Louis Ferrari, of San Francisco, Cal., and Edmund Nelson and 
Hugo A. Steinmeyer, both of Los Angeles, Cal., for appellee. 

Grant H. Wren, of San Francisco, Cal. (Clarence A. Shuey and 
Arthur L. Shannon, both of San Francisco, Cal., of counsel), for Board 
of Trade of San Francisco as amicus curiae. 


DENMAN, C. J.—This is an appeal from an order of the District 
Court permitting appellee Bank of America, a creditor of the bankrupt 
Boswell, to reclaim from the jurisdiction of the trustee certain personal 
property in the bankrupt’s possession at the time of his adjudication. 

The bank asserted title to the property under a security instrument 
known as a ‘‘trust receipt.’? The bank had advanced some $800 to the 
bankrupt, which the latter used to purchase the personal property here 
in issue. As security for the advance, the bankrupt gave the bank the 
trust receipt stating that bankrupt (trustee) held the goods in trust for 
the bank (intruster). 

Failing default on the part of the trustee, the instrument recited, 
he was permitted to keep and display for sale and sell the property, 
the lien of the trust receipt following the proceeds of any such sale. 
The bank was not required to record the secret lien given it by the 
bankrupt before 30 days had elapsed. 

It is conceded that this entire security transaction, including its 
fruits by way of a valid title in the bank, is in conformity with a statute 
of the State of California known as the ‘‘Uniform Trust Receipts Act 
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of California.’’ Cal. Stats. 1935, p. 1930, § 1, Civil Code, § 3012 et seq. 
The appellant trustee in bankruptcy, however, resists the lien of 
the bank on the ground that this trust receipts statute is void for re- 
pugnancy to the California Constitution. If the act is void for the 
reason stated, the lien of the trust receipt, of course, is invalid and 
the bank may not remove the property from the jurisdiction of the 
trustee. 

The one and only particular in which appellant claims the statute 
transgresses the State Constitution is that it embraces more than one 
subject and that the subject is not expressed in the title. 

Section 24, article 4 of the California Constitution reads: ‘‘ Every 
act shall embrace but one subject, which subject shall be expressed in 
its title. But if any subject shall be embraced in an act which shall 
not be expressed in its title, such act shall be void only as to so much 
thereof as shall not be expressed in its title. No law shall be revised 
or amended by reference to its title; but in such case the act revised 
or section amended shall be re-enacted and published at length as re- 
vised or amended.”’ 

The title of the assailed statute is: ‘‘An act to add a new chapter 
to Title XIV of Part IV of Division Third of the Civil Code to be 
known as Chapter III-A thereof, in relation to trust receipts and pledges 
of personal property unaccompanied by possession in the pledgee and 
to make uniform the law relating thereto and to amend section 2988 
of the Civil Code relative to the lien of the pledgee.’’ 

In brief, the appellant contends: (1) That the statute embraces 
more than one subject; that it sets up a system of secret liens and it 
repeals by implication several long standing provisions requiring either 
recordation or transfer of possession as a prerequisite to the validity of 
personalty liens by mortgage or pledge. (2) It is claimed that none of 
these features of the act is adequately expressed in the title. 

In this appeal this federal court is asked to declare invalid a legis- 
lative enactment of the State of California as in violation of the Con- 
stitution of that state. The adjudicating of such an issue, in which 
the courts of the state are of authority paramount to ours, presents 
double reason for the application of the principle declared in Ogden 
v. Saunders, 12 Wheat. 213, 270, 6 L. Ed. 606, that: ‘‘It is but a decent 
respect due to the wisdom, the integrity and the patriotism of the legis- 
lative body, by which any law is passed, to presume in favor of its 
validity, until its violation of the constitution is proved beyond all 
reasonable doubt.’’ 

This court is not only asked to set aside the act of a legislature, but 
the legislature of a government different from, that in which we func- 
tion. Michigan Central R. Co. v. Powers, 201 U. S. 245, 290, 291, 26 
S. Ct. 459, 50 L. Ed. 744. That government places the same obligation 
on its judicial tribunals as Ogden v. Saunders places upon us. People 
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y. Monterey Fish Products Co., 195 Cal. 548, 556, 234 P. 398, 38 A. L. R. 
1186; People v. Globe Grain & Milling Co., 211 Cal. 121, 127, 294 P. 3; 
Johnson v. Gentry, 220 Cal. 231, 235, 30 P. 2d 400, 92 A. L. R. 1264. 

We agree with the admirably reasoned opinion of the District Judge 
and have but these comments to add: 

The essential character of the ‘‘trust receipts’’ has long been under- 
stood by the mercantile and banking community. Such ‘‘trust receipts’’ 
include the long-established method of securing mercantile loans by a 
transaction in which the lender, having no prior title in the goods upon 
which the lien is to be given, and without having possession, which 
remains in the borrower, lends his money to the borrower upon the 
security of the goods, which the borrower is privileged to sell clear of 
the lien, he agreeing to pay all or part of the proceeds of the sale to 
the lender. The documents in which the transactions are expressed are 
known in the business and banking world as ‘‘trust receipts.’’ 

So long ago as 1922, the Columbia Law Review, under the title 
‘‘Trust Receipts as Security,’’ published an article describing various 
mercantile and manufacturing loans typical of the process. The Supreme 
Court of California, in the leading case of Arena v. Bank of Italy, 194 
Cal. 195, 228 P. 441, relies on the distinctions of this article in holding 
invalid a ‘‘trust receipt’’ taken by the Bank of Italy because, being an 
attempt to create a title in the lender analogous to that of a chattel 
mortgage, there was absence of recordation. In its denial of petition 
for rehearing it cites seven cases in which the term ‘‘trust receipts’’ 
informs the profession, the litigants, and the public that the particular 
commercial security transaction here in issue is meant. 

The significance of the phrase ‘‘trust receipts’’ so recognized by 
the California Supreme Court in 1924, has received nation-wide ac- 
ceptance. In 1933 the National Conference of Commissioners on Uni- 
form State Laws framed and recommended such a law for trust receipts. 
The title* given it by these National Commissioners discloses nothing 
more of the trust receipt transaction than the title to the California 
legislation. They assumed that the use of the phrase was enough for 
that purpose. Since then six states have adopted trust receipt laws, 
three identical with the National Commissioners’ draft and three em- 
bodying its underlying trust receipt principle with some variation in 
‘detail.** California is one of the latter. 

It is therefore clear that whether the principal analogy with the 
trust receipt is the pledge or the chattel mortgage, the title of the 
California act discloses that the purpose of the act is to establish the 
law as to such commercial transactions. 
*“An Act with reference to trust receipts and pledges of personal property un- 
pay ans a possession in the pledgee and to make uniform the law with refer- 


**1934, New York; 1935, California, Illinois, Indiana, and Oregon; 1936, Massa- 
chusetts. 
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Appellant contends that in so doing the act does more than make 
legal the particular type of personalty security of the trust receipt, 
whether they be pledges or chattel mortgages. It claims it has repealed 
by implication statutes which had existed for well over half a century. 

An examination of the appellant’s brief, and the several briefs 
amicus curiae, fails to disclose a single security transaction other than 
the trust receipt, whether pledge or chattel mortgage, which will not 
be governed by exactly the same laws as existed before the challenged 
legislation was enacted. 


The gravamen of the argument of those attacking the act is that, 
with the trust receipt there may be for a period of 30 days a secret lien, 
and this factor will prove so popular with borrowers and lenders that 
there will be none or very few other personalty security transactions—a 
very bad thing because, for a time, it permits secrecy. It is obvious 
that this has to do with the wisdom of the legislature, with which no 
court is concerned. If it were true that no one would use any form of 
pledge or chattel mortgage other than the trust receipt, this is no argu- 
ment that the laws controlling such vanished transactions have been 
repealed. 


There is no reason to review the California cases successively making 
more liberal the construction of the title of an act as complying with 
article 4, \§ 24, of the Constitution of that state. In our opinion the 
title satisfies the requirements of that Constitution under the criteria 
of all the California cases cited by appellant. 


Affirmed. 


GUARANTY BY MANUFACTURER AGAINST 
THEFT OF PROPERTY CONSTITUTES EN- 
GAGGING IN INSURANCE BUSINESS 


Ollendorfif Watch Co. v. Pink, Court of Appeals of New York, 17 N. E. 
Rep. (2d) 676 


A watch manufacturing company issued a certificate to each 
watch purchaser agreeing to replace the watch with a new watch 
if the first watch should be lost within one year of the date of pur- 
chase through burglary or robbery in the United States or Canada. 
No additional charge over the price of the watch was made for 
this service. The watch company protected itself by taking a policy 
of insurance from an insurance company upon which it paid the 
premium. It was held that this amounted to a carrying on of the 
insurance business by the watch company in violation of § 9 of the 
New York Insurance Law. 
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Subniission of controversy upon an agreed statement of facts by 
the Ollendorff Watch Company, Inc., and another against Louis H. 
Pink, as Superintendent of Insurance of the State of New York, pre- 
senting the question of whether the named plaintiff is transacting in- 
surance business in violation of section 9 of the Insurance Law. The 
Appellate Division, Third Department, answered the question in the 
negative and granted judgment to the plaintiffs, 253 App. Div. 73, 
300 N. Y. S..1175, and the defendant appeals. 

Reversed, and judgment granted in favor of defendant. 

John J. Bennett, Jr., Atty. Gen. (Leonard M. Gardner and Henry 
Epstein, both of Albany, of counsel), for appellant. 

P. C. Dugan, of Albany, and Otto A. Samuels and William J. Moran, 
both of New York City, for respondents. 


CRANE, C. J.—This case was presented to the Appellate Division 
upon an agreed statement of facts, seeking an answer to this question: 
‘‘Does the delivery of said certificates and agreements, by the plaintiff, 
the Ollendorff Watch Co., Inc., to the owners of its watches violate Sec- 
tion 9 of the Insurance Law [Consol. Laws, ¢c. 28] of the State of New 
York?”’ 

Section 9, so far as applicable, provides that no corporation nor 
any individual shall transact the business of insurance within this State 
without the certificate of the Superintendent of Insurance certifying 
under his hand and seal that the corporation or individual has complied 
with all requirements of law authorizing it to transact insurance 
business. 

The Ollendorff Watch Co., Ine., is a domestic corporation selling 
watches as well as other merchandise. The agreed statement contains 
an extract from the certificate of incorporation. Since October, 1930, 
the company has been delivering a certificate and agreement to the pur- 
chaser of a watch, in which the company agrees to replace such watch 
with a new watch of like quality and value, provided the first watch 
is lost within one year from the date of purchase in the United States 
or Canada through burglary or robbery. The agreed statement in para- 
graph VI reads as follows: ‘‘VI. That the said plaintiff, Ollendorff 
Watch Co., Inc., adds no charge to the sales price of its watches for 
the aforesaid certificates and agreements. The cost of the insurance 
policy numbered SPL-1889577 is borne by Ollendorff Watch Co., Inc., 
out of its corporate income from various sources including the sales of 
watches and is charged on its books as an item of expense incident to 
the business in which it is engaged.’’ 

The insurance policy referred to in this paragraph relates to the 
Travelers Indemnity Company, a Connecticut corporation which in- 
sures the Ollendorff Watch Co., Inc., against all losses sustained by 
reason of these replacement agreements with its customers. Does this 









114 THE BANKING LAW JOURNAL 


constitute carrying on the insurance business by the Ollendorff Watch 
Co., Inc.? This goes further than a guaranty or warranty. For in- 
stance, a warranty would relate in-some way to the nature or efficiency 
of the product sold—in this case, that the watch would work or was 
of a certain make and fineness. A warranty would not cover a hazard 
having nothing whatever to do with the make or quality of the watch. 
A guaranty is an undertaking that the amount contracted to be paid 
will be paid, or the services guaranteed will be performed. It relates 
directly to the substance and purpose of the transaction. 

This contract goes much further. It has nothing whatever to do 
with the sale of the watch or the contract of sale. It is an extraneous 
indictment to procure sales. If the watch is stolen the seller will re- 
place it. In other words, he takes a chance or a risk of theft from his 
customers; that is, he insures them for a year against such risk. 

As this transaction presents itself to the mind, it is not so apparent 
as it would be if the principle were applied to other things. In this 
day it is not an unusual thing for speculators to put up hundreds of 
model houses in a development. Could the builder, in selling the house, 
agree that if it burned down within a year he would rebuild it, repair 
it or give another house for it? The fire insurance feature is readily 
apparent. So with automobiles, is it insurance to contract with the 
purchaser that if the automobile be stolen or destroyed by fire the seller 
will replace it? Carrying this out to all classes of bargain and sale, 
we can see how far the insurance feature may go. 

All insurance law makes one of the elements of insurance the pay- 
ment of a premium—a consideration. It is said that this is not insur- 
ance because the price is the same, whether the certificate be given or 
not; that the purchaser pays nothing for the insurance; that he pays 
only the price of the watch. Nevertheless, we have this in the case: 
The seller insures the risk and pays the Travelers Indemnity Company 
a premium ; in other words, it reinsures at its own expense. This, how- 
ever, is the payment for insurance by indirection instead of by direct 
act of the purchaser. The fact that the insurance comes out of the 
proceeds of all the income of the watch company cannot hide the reality 
of the transaction. The price which the purchaser of the watch pays 
is not only for the watch but for everything which the seller gives him. 
The seller would not give him the insurance if he did not buy the watch. 
The price he pays for the watch is the inducement for the insurance the 
same as the certificate of insurance is an inducement for the purchase. 
That consideration for a bargain may be of this nature, see Herbert 
v. Shanley Co., 242 U. S. 591, 37 S. Ct. 232, 61 L. Ed. 511; Palmetto 
Fire Ins. Co. v. Conn, 272 U. S. 295, 47 S. Ct. 88, 71 L. Ed. 243; Hunt 
v. Public Mut. Benefit Foundation, 3 Cir., 94 F. 2d 749. The payment 
of a sum of money is not necessary to constitute the consideration of 
an insurance contract. People v. Roschli, 275 N. Y. 26, 9 N. E. 2d 763. 
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While the statutes of New York do not define a contract of insurance, 
other States have sought to codify the common law. Massachusetts, in 
its General Laws (Ter. Ed.) chapter 175, section 2, provides: ‘‘A con- 
tract of insurance is an agreement by which one party for a considera- 
tion promises to pay money or its equivalent, or to do an act valuable 
to the insured, upon the destruction, loss or injury of something in 
which the other party has an interest.’’ 

This is a statement of the common law as it exists in this State of 
New York, and the agreement here in question falls within it. In- 
terpreting the Massachusetts law, the court said, in Attorney-General 
v. C. E. Osgood Co., 249 Mass. 473, 144 N. E. 371, 372, 35 A. L. R. 
1037: ‘‘Whether this clause in the contracts of the defendant is ancil- 
lary to its chief business or is mainly for advertising ends is not relevant 
in view of the absolute prohibition in G. L., ec. 175, § 3, against the 
making of contracts for insurance except by companies and in the man- 
ner authorized by law. This prohibition is sweeping. It is not subject 
to exceptions.’’ See, also, Imperial Fire Ins. Co. v. Coos County, 151 
U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231. The cases cited (Cole Bros. v. 
Haven, Iowa, 7 N. W. 383, and Evans & Tate v. Premier Refining Co., 
31 Ga. App. 303, 120 S. E. 553) are in the nature of warranties, and 
so distinguishable on the present appeal. 

The judgment should be reversed and judgment granted in favor 
of defendant. By stipulation, no costs are to be awarded. 
Judgments reversed, etc. 

























DEPOSIT OF HUSBAND'S EARNINGS IN WIFE’S 
NAME 







Meyer v. Meyer, Court of Chancery of New Jersey, 2 Atl. Rep. (2d) 467 






During a period of more than forty years the plaintiff turned 
over his entire salary to the defendant, his wife. She deposited the 
money in an account standing in her own name and paid therefrom 
the family expenses. It was held that this did not constitute a gift 
of the surplus over expenses to the wife in the absence of proof on 
her behalf that such was the intention of the parties. On the con- 
trary, in such circumstances, the surplus belongs to them in common, 
or jointly, and the husband is entitled to one-half of the fund. 


To hold that the entire fund belonged to the wife would be to 
hold that: ‘‘Not only the money saved but all the furnishings in 
their home were hers, bought with her money. The food on the table 
was hers and he ate by her grace. And each week when he gave her 
his pay-check, he beggared himself-anew.”’ 
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‘‘The custom of constituting the wife the family treasurer,’’ said 
the court, ‘‘while probably more common in low income families, is 
by no means confined to them. It springs from the confidence re- 
posed by the husband in his wife, and from the fact that she does 
most of the family buying while he is busy earning the money. There 
are three possible inferences from such a course of conduct: One, a 
gift to the wife of all the money or of so much as is saved,—resting 
on a supposed intention which would surprise most wives equally 
with their husbands. Second, all the money remains the husband’s 
—here again I think the parties would be surprised. Third, that 
the fund belongs to them in common or jointly. This solution com- 
ports with the idea that marriage is an equal partnership, that hus- 
band and wife are one person. I believe this to be the correct in- 
ference in the absence of circumstances showing a contrary intent 
and regardless of the size of the husband’s income.’’ 


Suit by John W. Meyer against Margaret Meyer to compel the de- 
fendant to account and to pay him one-half of bank accounts standing 
in her name. 

Decree for complainant. 

George A. Henderson, of Newark, for ietinlianes. 

Gilhooly & Yauch, of Newark, for defendant. 


BIGELOW, V. C.—This is a suit between husband and wife over 
bank accounts standing in the name of the wife, both savings and 
checking accounts. 

From the time the parties were married in 1896, until this contro- 
versy became acute last winter, complainant turned over to his wife 
every pay day, his entire salary. In recent years he became entitled 
to benefits on disability policies, and these, too, he gave to his wife. 
From time to time Mrs. Meyer took a boarder or two into the home, 
and in other minor ways she added to the earnings of her husband. 
The parties have two children, one a girl, who, until her marriage, 
followed her father’s example and handed over all her pay to her 
mother. The son, now about 26 years old, unmarried, living with his 
parents, pays his mother $45 a month. 

At the time of the marriage of the parties, Mrs. Meyer had about 
$100. Some 35 years ago, she inherited a small sum and with it bought 
a little business which she ran for a few months and then sold for $600 
or $800. That seems to have been the only separate business in which 
she was ever engaged. 

About 25 years ago, complainant received $5,000 from his mother’s 
estate. With it he bought a house for $6,500, giving a purchase money 
mortgage for the difference. After four years, the Meyers sold the 
property and bought another. More sales and purchases followed. Title 
in each case has been taken by the parties as tenants by the entirety. 
From these real estate transactions, several thousand dollars have been 
acquired in addition to the parties’ home. 
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The money from all these sources was kept by the wife and banked 
in her name with the consent of complainant. Out of these moneys, 
as a single fund, she has paid all the expenses of the family, personal, 
household, interest and principal of mortgages—everything. And all 
the bank accounts in controversy derive from these sources. 

Complainant says that it was understood and agreed between him- 
self and his wife that all these moneys were to be used for their joint 
benefit, first for the current support of the family, and the surplus for 
their old age; and he prays that she be directed to account and to pay 
him one-half of the accumulations. The defendant denies any such 
agreement and asserts that the money is hers alone. 

Neither of the children lays claim to any part of the fund. The 
payments made by the son have not exceeded reasonable board. The 
money turned over to defendant by the daughter; after she attained 
her majority, was probably more than a fair charge for board, cloth- 
ing, ete. The excess, I will assume, was a gift to defendant. 


Complainant’s contributions to the fund were much greater than the 
receipts from all other sources, so if he is allowed half of what has 
been saved, he gets less than his share as measured by whaf he put in. 
The question is whether his contributions were all gifts to his wife. 
The direct proof of agreement that the fund should belong to the parties 
equally is weak, and unless the conduct of the parties itself indicates 
a like intention, complainant cannot prevail. 

A bank account is a debt owing by the bank to the depositor, a 
chose in action prima facie owned by the depositor. Anyone claiming 
an interest adverse to the depositor has the burden of proof. When 
the claimant, by showing the origin of the moneys in account, forces 
the depositor to assert that the moneys were given to her, the burden 
shifts. A valid gift requires not only that donor deliver the subject 
matter and divest himself of dominion, but also that he have a donative 
intent. AJ] these elements must be proved in order to establish the 
gift. Farrow v. Farrow, 72 N. J. Eq. 421, 65 A. 1009, 11 L. R. A,, 
N. 8., 389, 129 Am. St. Rep. 714, 16 Ann. Cas. 507. The intent is, 
however, often presumed when the wife clearly has legal title. The 
most common example is presented when a husband pays for land and 
has legal title put in his wife or in himself and wife. Here the presump- 
tion of a gift is very strong and can be overcome only by ‘‘certain, 
definite, reliable and convineing proof.’’ Reeves v. Weber, 111 N. J. 
Eq. 454, 162 A. 566. When a husband buys corporate stock; or bonds 
and has the certificates or registration run to his wife, there is a like 
presumption, but probably not quite so strong, since our law guards 
title to Jand with special care. And if a husband, who generally keeps 
his money in his own bank account, occasionally turns over sums to 
his wife intending that she deposit it to her credit, doubtless a gift 
would be presumed—though circumstances may lead to a different con- 
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elusion. Monoghan v. Collins, N. J. Err. & App., 71 A. 617. But I 
cannot draw a presumption of gift when the husband habitually turns 
over all his money to his wife. ‘‘A wife’s savings, out of her husband’s 
earnings, must be accounted for unless she can prove a gift or establish 
a settlement.’’ Schuler v. Schuler, 114 N. J. Eq. 220, 168 A. 468. 

Let us consider the position of the parties at a time when they had 
been married more than 15 years but before complainant had inherited 
anything from his mother. He had no estate when he married and he 
still had nothing—if defendant’s position is correct, and if every time 
he turned his pay over to her the money became hers and hers alone. 
Not only the money saved but all the furnishings in their home were 
hers, bought with her money. The food on the table was hers and he 
ate by her grace. And each week when he gave her his pay-check, he 
beggarded himself anew. 

Defendant’s counsel, sensible that no court would reach such a con- 
elusion, suggests that only the surplus remaining after the payment of 
current expenses was intended as a gift. Under this theory the hus- 
band’s position is a little improved, since he can eat at home as of right, 
and is even conceded an interest in the furniture. But he has no share 
in the modest savings, the estate which is the result of his labor. There 
is, however, no evidence whatever of an agreement to that effect. If I 
find that such was the intent, the finding must rest solely on an infer- 
ence from the slender circumstance that the surplus like the current 
funds, remained in the wife’s bank account. 

At common law, a gift by a husband to his wife was ordinarily 
void, though in equity the gift was upheld if deemed a reasonable pro- 
vision for her. But a husband’s deed of all his property to his wife 
was inoperative in equity as in law, for it went beyond a reasonable 
provision. 2 Story’s Eq. Jur. § 1374, quoted in Fretz v. Roth, 70 N. J. 
Eq. 764, 64 A. 152. I do not know whether a husband’s gift of all his 
property to his wife, fully proved and imposition and mistake absent, 
would now-a-days be held void; but the policy which underlies the rule 
stated in Story has still sufficient vitality to require the wife definitely 
to prove donative intent. Banking the money in her account is not 
enough, 

After complainant had received the legacy from his mother and had 
invested it in land taken in the names of his wife and himself, he had 
an estate regardless of his interest in the funds in controversy. So the 
considerations just stated do not apply thereafter. But the parties 
made no change in their method of handling their funds, and there is 
nothing to indicate that they wanted a different result to flow from the 
wife’s continued custody of the family exchequer. 

Vice Chancellor Garrison in Fretz v. Roth, 68 N. J. Eq. 516, 59 A. 
676, and Beck v. Beck, 77 N. J. Eq. 51, 75 A. 228, 140 Am. St. Rep. 
534, dealt with situations like the one before me and developed the 
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idea of a common hoard, and in each case the court of errors and 
appeals reversed. 70 N. J. Eq. 764, 64 A. 152, and 78 N, J. Eq. 544, 
80 A. 550, 551, 35 L. R. A., N. S., 712. But the immediate problem in 
each case was real estate standing in the wife’s name. Neither case, 
in the appellate court, turned on a decision as to ownership of the 
money earned by the husband and handled and saved by his wife. The 
Fretz opinion was entirely silent on the subject. In the Beck Case, 
Justice Swayze wrote: 


‘‘The vice chaneellor based his inference that the savings were the 
property of both complainant and defendant—a ‘common hoard’—upon 
the station in life of the parties, and without evidence to that effect he 
took judicial notice, apparently, that it is the usual customary habit of 
such people to constitute the wife the treasurer and to turn all moneys 
from every source over to her. He limited this custom, apparently, 
to what he called ‘low wage earners,’ but did not define this term. What 
might appear high wages to one would appear low wages to a man more 
fortunately circumstanced. The test is too uncertain, and introduces 
one rule for one class of people and a different rule for a class with 
larger income without drawing the dividing line. The circumstances of 
the parties may often be of great value as evidence of their intention, 
where their intentions are material to the issue, but the vice chancellor 
did not treat his assumption of the customary habit of low wage earners 
as evidence but rather as a rule of law.’’ 


In Reeves v. Weber, 111 N. J. Eq. 454, 162 A. 566, Vice Chancellor 
Leaming (whose opinion in this respect was adopted by the court of 
errors and appeals), referring to the two cases above cited, said: ‘‘It 
cannot now be said to be a rule of law that the savings of a wife from 
the weekly wages turned over to her by her husband and applied by 
her to discharge household expenses are to be necessarily regarded as 
the property of both and that the survivor takes. The rule there de- 
fined appears to be that the circumstances and conduct of the parties, 
as in all other cases, are to be treated as no more than evidential of 
their intention, where their intentions are material to the issue.’’ 

The custom of constituting the wife the family treasurer, while 
probably more common in low income families, is by no means confined 
to them. It springs from the confidence reposed by the husband in 
his wife, and from the fact that she does most of the family buying 
while he is busy earning the money. There are three possible infer- 
ences from such a course of conduct: One, a gift to the wife of all the 
money or of so much as is saved,—resting on a supposed intention which 
would surprise most wives equally with their husbands. Second, all 
the money remains the husband’s—here again I think the parties would 
be surprised. Third, that the fund belongs to them in common or 
jointly. This solution comports with the idea that marriage is an equal 
partnership, that husband and wife are one person. I believe this 
to be the correct inference in the absence of cireumstances showing a 
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contrary intent and regardless of the size of the husband’s income. It 
was adopted by Vice Chancellor Backes in Marker v. Marker, 103 N. J. 
Eq. 538, 143 A. 830, on proof—apparently slight—of a ‘“‘fifty-fifty’’ 
agreement. 

I find the husband is entitled to half the fund. 

It would be unfair, however, to ask defendant to draw an account 
covering a period of more than forty years. Reeves v. Weber, supra. 
Let defendant disclose what sum she had on hand ten years ago, before 
controversy started; credit her with the amount she had received from 
their daughter (less reasonable board, clothing, spending money, etc.) ; 
charge her in favor of complainant with half the balance, and let her 
account from that time on. Remember that the purpose of the account 
is only to ascertain the actual savings. The parties with their counsel, 
informally going over the check and pass books, should be able to agree 
upon the. figures without the expense of a reference to a master. 


TRUST COMPANY HELD NOT ILLEGALLY 
PRACTICING LAW 


Merrick v. American Security & Trust Company, United States Court 
of Appeals for the District of Columbia, January 16, 1939 





The following services rendered by a trust company to its cus- 
tomers through attorneys in its employ, do not constitute an illegal 
practice of law: the preparation of deeds of trust in which the com- 
pany is named as trustee; the preparation of notes in which the 
company is named as payee; the preparation of simple revocable 
and non-testamentary agreements to which the trust company is a 
party ; the preparation of stereotyped forms of custodian and man- 
agement agreements to which the company is a party; the prepara- 
tion of releases of deeds of trust on printed forms for which no 
compensation is received ; the preparation of income tax returns for 
customers without charge; and the employment of attorneys for 
the purpose of bringing or defending suits where the same is made 
necessary by the company’s fiduciary duties. 


With reference to the last item, above mentioned, the court quoted 
from the case of Detroit Bar Association v. Union Guardian Trust 
Company, Michigan, 276 N. W. Rep. 365, as follows: ‘‘It would be 
strange if a court ... appointed a trust company and continued 
it in such appointment but simultaneously took the position that such 
appointee was without power to execute the trust.’’ This case was 
published in the February, 1938, issue of The Banking Law Journal 
at page 91. 











Richard L. Merrick, individually and as chairman, Committee on 
Suppression of Unauthorized Practice of Law, Bar Association of the 
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District of Columbia; William J. Rowan, individually and as secretary, 
Committee on Suppression of Unauthorized Practice of Law, Bar Asso- 
ciation of the District of Columbia; John D. Sadler, et al., appellants, 
against American Security & Trust Company, a corporation. 

Appeal from the District Court of the United States for the District 
of Columbia. 

Richard L. Merrick, Leo A. Rover, and William J. Rowan, all of 
Washington, D. C., for appellants. 

Frederic D. McKenney, John S. Flannery, G. Bowdoin. Craighill, 
and John E. Larson, all of Washington, D. C., for appellee. 

Before Groner, Chief Justice, and Edgerton and Vinson, Associate 
Justices. 


EDGERTON, J.—Plaintiffs are the members of a Committee on 
Suppression of Unauthorized Practice of Law of the Bar Association 
of the District of Columbia. Defendant is an incorporated trust com- 
pany. Plaintiffs sought an injunction to restrain defendant from prac- 
ticing law and from holding itself out as authorized or able to furnish 
legal services or legal advice. In the District Court Justice Bailey, 
after a hearing on the merits, found that defendant is not engaged in 
the practice of law. (22 F. Supp. 177.) Plaintiffs appeal from his 
decree dismissing their bill. 


Conducts a Fiduciary Business 

The underlying facts, as found by the District Court, are not dis- 
puted. Defendant is authorized to, and does, carry on a fiduciary busi- 
ness as executor, administrator, trustee, guardian, agent, custodian, and 
manager. It advertises its services and its qualifications in most of 
these capacities, and points to its familiarity with tax matters and its 
experience in handling estates. Twenty of defendant’s officers and 
employees, including eleven members of its trust department, are mem- 
bers of the bar. Its officers and employees on inquiries from customers 
and prospective customers, discuss investment and estate problems; 
give information about tax statutes and statutes of descent and distribu- 
tion; and discuss the nature of trusts. No charge is made for these 
services. When a customer appears to be confronted with a legal prob- 
lem, defendant does not advise him but insists that he consult his own 
attorney. 

Defendant draws no wills, either by its attorney-officers (a term 
used herein to mean officers or employees who are members of the bar) 
or by counsel (lawyers who maintain independent offices). It draws 
no trust agreements, except that (a) simple, stereotyped, revocable, and 
non-testamentary agreements to which defendant is a party are some- 
times prepared by attorney-officers, and (b) defendant sometimes has 
its counsel prepare agreements to which it is a party, without making 
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a charge then or later against the customer or the trust estate. Defend- 
ant’s attorney-officers prepare, usually on stereotyped forms, custodian 
and management agreements to which defendant is a party. Defendant 
sometimes prepares a release of a deed of trust on a printed form; but 
usually it has deeds, mortgages, and deeds of trust prepared by title 
companies, and it receives no compensation for such services. Defendant 
prepares income tax returns for about 50 customers, without charge. 
It prepares, largely by a lay employee, necessary tax returns in cases 
where it is a fiduciary. No charge is made for preparation of tax re- 
turns and the like; except as employees sometimes do overtime work for 
which they, and not defendant, are paid by customers. 

Defendant’s employees appear before tax officials on behalf of es- 
tates of which it is fiduciary, but in contested tax matters it is always 
represented by independent counsel. In uncontested probate matters 
it is represented before the Register of Wills and the Probate Court 
by its attorney-officers. No charge is made for their services, apart 
from the regular commission of an executor or administrator. No part 
of their salaries is charged to any particular estate. In contested pro- 
bate matters defendant is represented by independent counsel, who are 
paid out of the funds of the estate involved. ‘‘Neither defendant, nor 
any ofi its officers or employees, ever receive or share in any attorney’s 
fee paid by any estate, of which defendant is fiduciary.’’ 


A Business Necessity 


Obviously, defencant’s business requires legal services. It obtains 
them partly from salaried lawyers and partly from outside counsel. 
The services which it obtains are strictly incidental and practically 
necessary to the conduct of its business. They concern defendant no 
less because they concern its customers. Business necessity, which prob- 
ably requires defendant to present check-books to the customers of its 
banking department, requires it to present some legal instruments and 
some elementary legal information to the customers of its trust depart- 
ment, Even a check is a legal instrument. A bank is not practicing 
law when it prepares for its customer’s signature a note in which it is 
payee, nor this defendant when it prepares for its customer’s signature 
a deed of trust in which it is trustee. Cf. People v. Title Guarantee & 
Trust Co. (227 N. Y. 366, 125 N. E. 666) ; Childs v. Smeltzer (315 Pa. 
9, 171 Atl. 883); Cain v. Merchants National Bank (66 N. Dak. 746, 
268 N. W. 719). An importing house may state the difference in duties 
between one commodity and another, a bank may state the difference 
between a drawer’s obligations and an endorser’s, and a trust company 
may state the difference between testacy and intestacy; at least, so long 
as no charge is made for the information. This would be true even if a 
statute expressly forbade corporations to ‘‘practice law.’’ Here there 
is no such statute. 
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When defendant’s fiduciary duty requires it to bring or defend suits, 
it employs lawyers for the purpose. In so doing it is not practicing 
law. ‘‘It would be strange if a court . . . appointed a trust company 
and continued it in such appointment, but simultaneously took the posi- 
tion that such appointee was without power to execute the trust.’’ 
Detroit Bar Association v. Union Guardian Trust Co. (282 Mich. 216, 
276 N. W. 365, 371). 

Some years ago defendant sometimes employed attorney-officers, or 
counsel, to draft wills and codicils for customers; and in a few cases 
in which defendant was named co-executor with an individual, defend- 
ant’s trust officer acted as attorney for the individual as well as for 
defendant. We need not pass upon these practices, as defendant has 
long since abandoned them and intends not to renew them. Defendant 
has adopted a rule which forbids its attorney-officers to appear as at- 
torneys for anyone other than defendant. 

Affirmed. Groner, C. J., not voting. 


INVESTMENT BY BANK-EXECUTOR IN MORT- 
GAGE PARTICIPATIONS 





Blankenship v. Zimmerman, Supreme Court of South Carolina, 199 
S. E. Rep. 527 





A bank, acting as executor, is under a duty to invest the funds 
of the estate safely and not to mix them with other funds. A bank- 
executor invested $10,000 of the estate’s money in ‘‘a participation 
certificate in a pool secured by first mortgages on real estate,’’ some 
of which mortgages were of doubtful value. It was held that this 
constituted such a breach of trust as to constitute the bank a trustee 
ex maleficio (the result of its own misconduct) and that, upon the 
closing of the bank, the beneficiaries of the estate were entitled to 
a preference in payment over the depositors and general creditors 
of the bank. 

It appeared that, at the time the certificate was issued to the 
estate, the bank canceled two outstanding certificates, one for $5,000 
owned by the commercial department of the bank and one for $5,000 
held by the bank as receiver for another bank. 

Said the court: ‘‘A scrutiny of this transaction shows that the 
Bank as Executor did not loan out the funds of the J. B. Swann 
estate as a new or separate investment amply secured by a first 
mortgage on real estate, payable absolutely and alone to the estate, 
or to the Executor. ... On the contrary the Bank converted the 
funds into a gigantic pool of doubtful values, mixed the cash funds 
with other funds held by it, so that its identity was lost, its value 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§147, 473. 
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jeopardized, and its future collection entrusted to the hazard of a 
mass of securities some of which were of doubtful value; some were 
past due and not paid and all of them were pledged in participation 
with other certificate holders. Not only so but the Bank actually 
advanced its own self-interest by using the cash funds to liquidate 
or cancel its own certificate, and thus to use the proceeds in its 
checking account, and to pay off the creditors of the Receivership 
account. All of this was contrary to the duty of the Bank as Executor 
to exercise due diligence to keep the estate funds safe and liquid for 
a final settlement at the end of the administration year; it was in 
derogation of the rights of the legatees under the will, unjustly 
augmented the Bank’s other accounts and actually resulted in pay- 
ing out the cash to other clients, instead of for a new investment. 
The Bank dealt only with itself, its alter ego got the money.’’ 

In the January issue at page 11, we published a decision of the 
Court of Chancery of New Jersey, Cox v. Camden Safe Deposit & 
Trust Company, 2 Atl. Rep. (2d) 473, in which it was held that a 
corporate trustee, which in good faith invests trust funds in eer- 
tificates of participation in a mortgage, which mortgage it holds in 
its individual name and which was taken for ‘‘sundry trusts’’ pur- 
suant to a resolution of the trustee’s board of directors, and segre- 
gates and earmarks the investments, keeping separate accounts with 
each trust estate and keeping its trust investments separate from its 
individual investments, commits no breach of duty as trustee and 
will not be held responsible for a loss subsequently occurring as a 
result of general economic conditions. 


Action by J. S. Blankenship and others against Simpson J. Zim- 
merman and J. Roy Barron, conservators-receivers of the Central Union 
Bank of South Carolina, for the purpose of recovering a preference out 
of the assets of the Central Union Bank of South Carolina. From a 
judgment in favor of the plaintiffs, the defendants appeal. 

Judgment modified, and as modified affirmed. 

Melton & Belser and Irvine F. Belser, all of Columbia, for appel- 
lants. 

C. T. Graydon, of Columbia, and J. M. Blackmon and W. B. Wilson, 
both of Rock Hill, for respondents. 


A. L. GASTON, A. A. J.—This action was commenced about June 
21, 1934, for the purpose of recovering a preference of $10,000 out of 
the assets of the insolvent Central Union Bank of South Carolina, now 
in the hands of the appellants as Conservators-Receivers. 

In the complaint it was alleged in effect that the Central Union 
Bank, which had been appointed executor of the estate of the Rev. J. B. 
Swann, had unlawfully, knowingly and fraudulently mishandled $10,- 
000 of the estate funds as set forth in the complaint and hence that 
the Bank had become a trustee ex maleficio (out of misconduct) of the 
said fund, and that the plaintiffs as beneficiaries of the estate were 
entitled to a preference in said amount. 
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In February, 1935, the defendants-appellants filed a demurrer to 
the complaint which was overruled by order of Judge J. Henry Johnson, 
dated March 7, 1935. 

Thereafter about April 6, 1935, defendants-appellants filed an an- 
swer and return denying generally that the plaintiffs were entitled to 
any preference. At the same time the defendants filed a motion to 
dismiss the complaint and to require the plaintiffs to elect, and from 
an order overruling this motion an appeal was taken to the Supreme 
Court of South Carolina, 179 S. C. 171, 183 S. E. 760, said order being 
affirmed on appeal. 

The case was heard by Judge Bellinger on May 10, 1937, upon the 
merits upon the issues made by the pleadings. 

It was also established at the trial that approximately $1,819.09 had 
been paid by way of dividends on the $10,000 participation certificate 
and that the plaintiffs’ claim was thereby reduced to the principal 
amount of $8,180.91. 

Judge Bellinger handed down his decree on July 29, 1937, finding 
generally in favor of the plaintiffs. 

This is an appeal from Judge Bellinger’s decree of July 29, 1937, 
and also from Judge Johnson’s order of March 7, 1935. 

The principal questions involved on this appeal are: 

1. That the investment by the Central Union Bank as Executor of 
the Estate of Rev. J. B. Swann of $10,000 of the estate funds, of which 
$5,542.60 were already in the Bank on deposit, in a participation cer- 
tificate in a pool secured by first mortgages on real estate, some of which 
have as yet proved to be uncollectible, was not such a breach of trust 
as to constitute the Bank a trustee ex maleficio so as to entitle the 
beneficiaries of the estate to a preference out of the assets of the in- 
solvent Bank as to the balance of $8,180.91 remaining unpaid on such 
investment ; 

2. That even if the claim for a preference should be allowed, no 
interest thereon is recoverable in view of the insolvency of the Bank. 

The record on appeal is lengthy. The final decree of Judge Bellinger 
fully and carefully disposes of the issues of law and facts. The decision 
of this Court on the first appeal settled the legal issue, in favor of the 
plaintiffs and held that if the evidence on the trial sustains the allega- 
tions of the complaint, then the plaintiffs would be entitled to have 
established in their behalf a trust ex maleficio upon the assets of the 
Bank, which would entitle them to a preference. His Honor Judge 
Bellinger has decided the facts in plaintiff’s favor and decreed that 
the evidence fully sustains the allegations of the complaint. 

The legal phase of the case is not open to serious question now in 
the light of the first appeal involving the same propositions of law. It 
is like threshing old straw, but if any grains of wheat can be found 
amidst the chaff, which escaped the winnowing of the first appeal and 
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the circuit decrees or if any thing of value can be found to benefit the 
appellant, the result will well reward the effort to do so, and the labor 
exerted will be its own recompense. 

The complaint is set forth in full in the record on the first appeal. 
179 S. C. 171, 183 S. E. 760. The defenses set forth in the answer also 
appear in the record on the first appeal, as well as the contents of the 
orders by the Circuit Court, and the history of the case. 

J. B. Swann, who was a minister of the gospel, died on the 20th 
April, 1932, and by his will constituted the Central Union Bank of 
South Carolina the Executor. The will was admitted to probate on 
25th April, 1932. The Central Union Bank held some of the assets in 
eash after duly qualifying; the cash on hand and in banks amounted 
to $12,039.75. 

The will bequeathed the residue of the estate to J. S. Blankenship, 
May Blankenship and Mrs. R. F. Bankhead, all of whom are plaintiffs 
in this suit. The Executor paid the debts of Testator and invested $10,- 
000 of the cash assets in a pool of investments and a participation cer- 
tificate, issued to the estate, for its share in a fund at the time, amount- 
ing to about $400,000 in securities held by the trust department of the 
Bank, against which various participation certificates were issued for 
the same total sum. The estate also had some stocks which were kept 
separate. This pool embraced funds held by the trust department of 
the Bank for investment in behalf of private trusts, and also funds 
held by it under orders of Court as guardian, executor, ete. Shortly 
after this was done the previous pool was broken up into two pools and 
the $10,000 belonging to the J. B. Swann estate put in a group, known 
as the Court Trust Pool of about $70,000. A new certificate was issued, 
dated August 8, 1932. The Bank closed March 4, 1933, never to reopen. 

At the time that the first certificate was issued the Bank cancelled 
two outstanding certificates, to-wit, $5,000 owned by the Commercial 
Department of the Bank and $5,000 held by the Bank as Receiver of 
the Citizens Bank and Trust Company. A scrutiny of this transaction 
shows that the Bank as Executor did not loan out the funds of the J. B. 
Swann estate as a new or separate investment amply secured by a first 
mortgage on real estate, payable absolutely and alone to the estate, or 
to the Executor. No separate and distinct security was ear-marked 
for the estate. Yet at the moment that the funds camé into the cus- 
tody of the Bank in cash as assets of the estate, andi were invested no 
creditors, depositors or other clients of the Bank had the remotest right 
to an iota of claim thereto. The Bank as Executor was under the legal 
duty to invest the money safely, and not to mix it with other funds. 
On the contrary the Bank converted the funds into a gigantic pool of 
doubtful values, mixed the cash funds with other funds held by it, so 
that its identity was lost, its value jeopardized, and its future collection 
entrusted to the hazard of a mass of securities some of which were of 
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doubtful value, some were past due and not paid and all of them were 
pledged in participation with other certificate holders. Not only so 
but the Bank actually advanced its own self-interest by using the cash 
funds to liquidate or cancel its own certificate, and thus to use the 
proceeds in its checking account, and to pay off the creditors of the 
Receivership account. All of this was contrary to the duty of the Bank 
as Executor to exercise due diligence to keep the estate funds safe and 
liquid for a final settlement at the end of the administration year, it 
was in derogation of the rights of the legatees under the will, unjustly 
augmented the Bank’s other accounts and actually resulted in paying 
out the cash to other clients, instead of for a new investment. The Bank 
dealt only with itself, its alter ego got the money. It is not necessary 
to trace further the tortious, sinuous course followed in regard to the 
pools or the mortgage securities. 

The first step was wrongful, and the final result was ruin and dis- 
aster. Appellants (receivers of the closed bank) contend that some of 
the real estate mortgage securities have as yet proved to be uncollectible, 
but were believed to be good by the Bank and that no man can be held 
guilty of actual fraud for dealing with another’s property only as he 
deals with his own. But it is also uncontrovertible that no man can 
deal with another’s property as his own without the owner’s knowledge 
or consent and thereby dissipate it. Appellants (receivers of the closed 
bank) say it may have been negligence or a technical violation of law, 
but it could not have been actual fraud or bad faith amounting to a 
theft. While it is hard to use the short and ugly word of thief, as 
applied to ordinary business transactions, and repugnant to a refined 
sense of propriety and delicacy of feeling to do so, yet the Courts can- 
not shield under a mantle of charity, or a super refined sophistry of 
reasoning, illegal acts which result in defrauding the owner of his prop- 
erty, without justification or excuse. On the civil side of the Court 
such transactions come within the doctrine of trust ex maleficio. Appel- 
lants say that such doctrine must, or should be confined to cases where 
the Bank acquired possession of the funds or property without acquir- 
ing the legal title thereto, by fraudulent misappropriation, and that 
the Bank already had $5,542.60 of the money on deposit, and was the 
legal Executor to hold all of it. But this argument overlooks the moral 
and legal duty to invest the money as Executor for the estate and the 
legatees, and seeks to vindicate a conversion of the funds to a use con- 
trary to the trust imposed, for the ultimate benefit, enrichment and 
augmentation of the funds of the Bank to be used to pay creditors or 
depositors, and not to be used to make new and independent loans or 
investments. A man may lawfully receive trust funds, but he cannot 
lawfully pay his own debts with them, by the simple process of selling 
his own old securities to the estate. He cannot later claim that he 
did not realize or know what he was doing, nor show that he was un- 
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conscious of the fact that the old securities were not good or were only 
partially bad, and that his own money was already used to acquire the 
securities which he sought to dispose of in this manner, 

Appellants further contend that the plaintiffs should not be allowed 
a preference over general creditors, and that to do so would pave the 
way for such estates to take a large andj unfair share of the assets of 
the Bank to the great prejudice of the depositors, who are equally en- 
titled to the protection of the Court, and would do violence to the 
principle that the assets of an insolvent Bank are to be equally dis- 
tributed. In the first place it must be remembered that the estate funds 
were entitled in the first instance to a preference and to be secured 
by the proceeds of their investment in ample securities of the borrower 
to be held separately and intact by the Bank. The trust funds were 
never the property of the Bank to be used for the benefit of depositors; 
and only by a wrongful conversion are they now so claimed. The Court 
is asked to augment the funds due creditors by taking the trust estate 
away from the rightful owners and forcing them to prorate with un- 
secured depositors who never had the right to a preference. The 
fallacy of the reasoning of the appellants becomes self-evident and con- 
vincing when it is apparent that if followed to its logical conclusion 
the result will be to deprive by judicial deductions the plaintiffs of the 
trust funds to which under the will and' the law they are entitled and 
to uphold the rape of these funds now when the Court would have re- 
fused to permit the alleged investment as contrary to law, at the time 
it was made. Certainly the Court will not now sanction acts and con- 
duct which could not be held legal when committed. 

It is proper to say that no unjust censure of the personal integrity 
of the officials of the Bank is involved or intended, and it is not neces- 
sary to impugn their motives in any manner whatsoever. Hampton 
Company v. Lightsey, Receiver, 164 S. C. 63, at page 74, 161 S. E. 879. 

All of the exceptions have been carefully considered and passed 
upon. Appellants have argued their exceptions under two heads and 
the first ground cannot be sustained, but is overruled. The Circuit 
Decree must be sustained holding that the Receivers be required, from 
the funds in their hands of the Central Union Bank, to pay to the 
plaintiffs $8,180.91 as a preferred claim by reason of the trust estab- 
lished ex maleficio. Judgment for the plaintiff for the said sum is 
sustained. 

The second ground of the appeal contends that no interest should 
be allowed, the Bank being an insolvent institution. The respondents 
claim interest before judgment on the ground that the funds were in- 
terest bearing in the hands of the Bank before the Receivers were 
appointed and should continue to draw interest until paid, even after 
insolvency. The evidence shows that $401.61 was credited to the estate 
as interest to December 31, 1932, which if not paid over, is included 
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in the total amount for which judgment is rendered. At least the evi- 
dence fails to show anything to the contrary, and no exception is made 
thereto. The Circuit Decree allowed interest from April 28, 1933. The 
Bank closed March 4, 1933, and was insolvent. The investment by the 
Bank was illegal and, therefore, the fund was not an interest bearing 
one at the time of the Bank’s failure to reopen. Certainly no interest 
bearing securities belong now to the estate. Under all of the authorities 
no interest can be allowed prior to judgment upon the trust fund 
where the Bank is an insolvent institution in the hands of a Receiver, 
under administration of its assets. Ex parte Hernlen, 156 S. C. 181, 
153 S. E. 133, 69 A. L. R. 448; Wilson v. Bank of Camden, 180 S. C. 
359, 185 S. E. 617. 

Therefore, no interest before judgment can be recovered by the 
plaintiffs herein, and the judgment below is hereby modified to this 
extent. 

Judgment as modified is sustained and affirmed. 

















STATUTORY LIABILITY ON BANK STOCK 
OWNED BY CORPORATION 






White, Superintendent of Banks, v. Aaronson, New York Supreme 
Court, Special Term, New York County, 7 N. Y. Supp. (2d) 901 









Individuals may not escape the statutory liability as stockholders 
of a state bank by the device of having the stock held by a corpora- 
tion, the stock of which corporation is owned by the said individuals. 
Under the New York statute, the actual owner of bank stock, whether 
the ownership is legal or equitable, and regardless of who is the 
record owner, is liable to assessment. 













Action by William R. White, as Superintendent of the Banks of the 
State of New York, against Nathaniel B. Aaronson and others to re- 
cover a bank stock assessment. On motion to dismiss the complaint. 
Motion denied. 

John A. Mullen, of New York City, for plaintiff. 

Reiss & Levine, of New York City, for defendant Benjamin Uchitelle. 








CHARLES B. McLAUGHLIN, J.—One of the questions presented 
on the present application is whether individuals may escape the statu- 
tory liability of stockholders of a state bank by the device of having 
the stock held by a corporation the stock of which is owned by said 
individuals. The federal courts have repeatedly held that stockholders 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 













130 





THE BANKING LAW JOURNAL 


of holding companies owning stock in national banks are liable to assess. 

ment on the theory that they are the actual and beneficial owners of 
the stock and may not use the corporate form to defeat the statutory 
intent to impose liability upon those who have their money invested in 
the capital of the national bank and who receive the benefits accruing 
from such investment. Barbour v. Thomas, 6 Cir., 86 F. 2d 510, page 
516, certiorari denied 300 U. S. 670, 57 S. Ct. 513, 81 L. Ed. 877; Corker 
v. Soper, 5 Cir., 53 F. 2d 190, certiorari denied, Corker v. Howard, 
285 U. S. 540, 52 S. Ct. 313, 76 L. Ed. 933; Metropolitan Holding Co., 
Ine. v. Snyder, 8 Cir., 79 F. 2d 263, 103 A. L. R. 912; Brusselback vy. 
Cago Corp., 2 Cir., 85 F. 2d 20, 23, certiorari denied 299 U. S. 586, 57 
S. Ct. 111, 81 L. Ed. 432. There is no material difference, in respect 
of the wording relating to the liability of stockholders, between the 
federal statutes relating to national banks and the statutes of this state 
relating to state banks. As Mr. Justice Lydon stated in Broderick vy. 
Aaron, 151 Misc. 516, at page 523, 272 N. Y. S. 219, at page 232: ‘‘The 
Banking Law of this state was amended and revised to conform gen- 
erally our scheme of bank regulation, liquidation, and assessment en- 
forcement to the statutory system applicable to national banks con- 
ducted through the Comptroller of Currency.’’ Under our statutes the 
actual owner of bank stock, whether the ownership is legal or equitable, 
and regardless of who is the record owner, is liable to assessment. Sec- 
tion 120, Banking Law (renumbered 113-a by Laws 1937, c. 619, § 1, in 
effect June 30, 1937). The public policy expressed in this legislation 
may not be defeated by the device of the corporate entity. Courts in 
other jurisdictions have made similar holdings. Fors v. Farrell, 271 
Mich. 358, 260 N. W. 886; Todd v. Temple Hospital Association, Inc., 
96 Cal. App. 42, 273 P. 595; Harris Investment Co. v. Hood, 123 Fla. 
598, 167 So. 25. The contention that the complaint is insufficient in 
that the corporate entity of the holding company may not be pierced 
is overruled. The assertion that the complaint is insufficient for failure 
to allege compliance with Section 73 of the Stock Corporation Law is 
devoid of merit, since said section does not apply to suits under Sec- 
tions 80 and 120 (renumbered 113-a by Laws 1937, ec. 619, § 1, in effect 
June 30, 1937) of the Banking Law. Van Tuyl v. Scharmann, 208 
N. Y. 53, 62, 63, 101 N. E. 779. The motion to dismiss the complaint 
as insufficient is therefore denied. 

The motion is likewise denied to the extent that it seeks to dismiss 
the complaint on the ground that the cause of action did not accrue 
within the time limited by law for the commencement of the action. 
The cause of action did not accrue until the due date of the assessment 
under the notice or demand served by the Superintendent. See Section 
80, Banking Law; Lyon v. Tooker, 168 Misc. 915, 6 N. Y. S. 2d 187, 
188. The due date fixed in the Superintendent’s demand was August 
26, 1932, and the present action was commenced on August 12, 1938, 
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less than six years thereafter. Since Section 113-a of the Banking Law 
(formerly § 120) provides that an action of this character must be 
brought within six years after the accrual of the cause of action, it is 
clear that the defense of the statute of limitations must fail. 

The motion to dismiss is denied in all respects, with $10 costs, with 
leave to answer within twenty days from the service of a copy of this 
order with notice of entry. 


GIFT OF SHARES OF STOCK 


In re Chapple’s Estate, Supreme Court of Pennsylvania, 2 Atl. Rep. 
(2d) 719 


The owner of certificates of stock, having no safe deposit box of 
his own, kept them in his daughter’s safe deposit box. He obtained 
the certificates from his daughter and delivered them to his son, 
orally stating that he was making a gift to the son, in the daughter’s 
presence and in the presence of another party whom he had called 
in to act as witness to the gift. At the time of handing the cer- 
tificates to his son, he stated that the dividends on the stock should 
be paid to him, the donor, during his lifetime. At the son’s request, 
the daughter returned the certificates to her safe deposit box, to 
which the father had no access. On the father’s death, it was held 
that these circumstances constituted a valid gift in favor of the 
son and that he was entitled to the certificates as against the father’s 
estate. 


Appeal No. 255, March term, 1938, from decree of Orphans’ Court, 
Allegheny County, at No. 1665 of 1938; Thomas P. Trimble, President 
Judge. 

In the matter of the estate of John C. Chapple, deceased. From a 
decree of the Orphans’ Court dismissing exceptions to an adjudication 
in the estate of John C. Chapple, Henrietta Chapple, administratrix, 
appeals. 

Affirmed. 
A. A. Bluestone and Ernest Frey, both of Pittsburgh, for appellant. 
Zeno Fritz and Genevieve Blatt, both of Pittsburgh, for appellee. 


DREW, J.—John C. Chapple died intestate, September 16, 1937, 
leaving to survive him a son, Walter Chapple, the appellee, a daughter, 
Mrs, Ida May Leasa, and his wife, Henrietta Chapple, the appellant, 
who is also his administratrix, For thirty years prior to his death 
Chapple had been superintendent at Kennywood Park and during the 
last nineteen of these his son Walter had served as his assistant. At 


Fe en eT a aC ae ea, Se ee ay ee rn ee Ty 
NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §550. 
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the date of the decedent’s death there were registered in his name on 
the books of the Kennywood Park Corporation and three affiliated cor- 
porations sixty-six shares of stock valued at $6,600. The certificates for 
these shares were in the possession of his son at the time of the father’s 
death. 

After Chapple’s death Henrietta Chapple, as administratrix, filed a 
petition for citation addressed to Walter Chapple to show cause why 
he should not surrender the stock certificates for administration as part 
of decedent’s estate. Walter Chapple filed an answer claiming title 
by virtue of an alleged oral gift from the decedent in September, 1930. 
The trial judge, sitting without a jury, found that title to the cer- 
tificates was in Walter Chapple and ordered the administratrix to as- 
sign them to him. Exceptions to this order were dismissed by the 
decree of the court en bane from which the administratrix appealed. 

To support a finding that the decedent made a gift inter vivos the 
evidence must clearly show an intention to make the gift and a delivery, 
actual or constructive, of a nature sufficient not only to divest the donor 
of all dominion over the property but also to invest the donee with 
complete control of the subject-matter of the gift. Reese v. Phila- 
delphia Trust, ete., Co., 218 Pa. 150, 67 A. 124, 120 Am. St. Rep. 880; 
Henderson v. Hughes, 320 Pa. 124, 182 A. 392. Where, as here, the 
alleged gift is from father to son the action of the donor is viewed 
as a natural one, and less evidence is required to establish the intention. 
In re Yeager’s Estate, 273 Pa. 359, 362, 117 A. 67; In re Kaufmann’s 
Estate, 281 Pa. 519, 531, 127 A. 133. As between parties so related, 
if it appears that there was a voluntary delivery without explanatory 
words and a retention by the transferee, it can be assumed that there 
was an intention to give. In re Yeager’s Estate, supra; Vogan v. Jor- 
dan, 92 Pa. Super. 519. 

Guided by these principles we are of the opinion that a careful 
examination of the entire record discloses no sufficient ground for re- 
versal. The testimony as to what occurred between the parties is un- 
contradicted ; the sole question is whether it justifies the conclusion that 
the gift was fully executed. The evidence shows that prior to Septem- 
ber, 1930, the stock certificates had been kept for Chapple by his daugh- 
ter, Mrs. Leasa, in her safe deposit box. On or about September 27, 
1930, Chapple requested her to bring the certificates to him at the park. 
Upon arriving there with the certificates she found her brother and her 
father seated in the latter’s automobile. She delivered the stock to 
her father who then said, ‘‘I am going to give your brother these stocks, 
are you satisfied?’’ Mrs. Leasa replied that she was. Chapple then 
summoned Mr. Tesler, ‘‘to act as a witness that I am giving these stocks 
to my son.’’ In the presence of Mrs. Leasa and Mr. Tesler the decedent 
thereupon handed the certificates to his son, at the same time specifying 
that he was to receive the dividends during his own life. Upon leaving 










THE BANKING LAW JOURNAL 133 








the car, Walter Chapple handed the certificates to his sister, requesting 
her to keep them for him in her safe deposit box since he had none. 
This she did, and the certificates remained there until after Chapple’s 
death. It is admitted that the father had no access to the daughter’s 
safe deposit box. 

We are convinced that the evidence produced at the trial was suffi- 
cient to satisfy the requirements of a valid gift inter vivos. The in- 
tention to make a gift is clearly borne out by the uncontradicted testi- 
mony of the two witnesses to the transaction. The fact that the 
certificates were actually handed over to the son is likewise made 
apparent by their testimony. Moreover, there is nothing in the evi- 
dence that would disclose an intention on the part of the father to 
reserve any control over the stock itself. On the contrary, the language 
used was clearly indicative of a desire to part with all dominion over 
the property and to vest in the donee all the legal rights of ownership. 
The statement of the decedent to his daughter at the time of the transac- 
tion, ‘‘I am going to give these stocks to your brother,’’ and his state- 
ment to Tesler, ‘‘I want you to act as a witness that I am giving these 
stocks to my son,’’ are plain and unequivocal. The intention to com- 
pletely relinquish his interest in the shares was fully carried out, and 
thereafter the stock was subject to the sole dominion of the son. The 
fact that the certificates were kept in the daughter’s vault rather than 
in one owned by the son is immaterial so long as the latter had complete 
control over their disposition. Packer v. Clemson, 269 Pa. 1, 112 A. 107. 

The appellant stresses that part of the testimony of Mr. Tesler which 
indicates that when Chapple gave his son the papers he said, ‘‘ Remem- 
ber so long as I am living I have to collect the dividends and everything 
on the certificates and I am the boss as long as I live.’? These words 
are not sufficient to indicate an intention to retain any control over 
the stock itself. By this statement Chapple reserved only the right 
to the dividends, and it is clear that such a reservation does not destroy 
the validity of the gift. In Packer v. Clemson, supra, this court said 
(page 4, 112 A. page 108) : ‘‘The gift may be sustained as an executed 
gift even if the right to dividends had been retained for life.’’ Chapple’s 
mention of the fact that he was to remain ‘‘the boss’’ only meant that 
to the extent of receiving the income from the stock he was ‘‘the boss’’ 
as long as he lived. He fully realized that he could relinquish that 
right at any time. Only by a strained construction of these words 
could it be said that they indicated that the father intended to reserve 
dominion over the stock. Furthermore, we must bear in mind that 
the court below in its findings of fact concluded that Chapple gave 
the certificates to his son, retaining only the right to the dividends. 
Such a conclusion when supported by competent evidence is binding 
on this court. Kern v. Smith, 290 Pa. 566, 139 A. 450; Weber v. Kline, 
293 Pa. 85, 141 A. 721. 
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The appellant further contends that the gift was not fully executed 
since the certificates were never assigned or indorsed and no transfer 
was made on the books of the corporations. The failure to perform 
these acts does not affect the validity of the gift so long as the essential 
requisites are present. In re Connell’s Estate, 282 Pa. 555, 560, 128 
A. 508, 505, 38 A. L. R. 1362, it was said: ‘‘It is now well settled that 
a valid gift of nonnegotiable securities may be made by delivery of 
them to the donee without assignment or indorsement in writing. This 
principle has been applied to notes, bonds, stocks, and deposit cer- 
tificates . . . .”? Moreover, since the ownership of stock is not depend- 
ent on the transfer of the certificates on the books of the corporation, 
the failure to make such a transfer does not destroy the vested char- 
acter of the gift. Reese v. Philadelphia Trust, ete., Co., supra; Packer 
v. Clemson, supra. 

At the trial the administratrix produced witnesses who testified 
that on several occasions after September, 1930, the decedent stated to 
them that he owned stock in the Kennywood Park Corporation. It is 
true that where the intention to make a gift is not clearly manifested 
subsequent acts may aid in elarifying that intention (Packer v. Clem- 
son, supra), but where, as here, the intention is unambiguous we must 
confine our inquiry to what occurred at the time of the transaction. In 
the case of Reese v. Philadelphia Trust, etce., Co., supra, where testi- 
mony of a similar nature was produced at the trial, the court said (page 
157, 67 A. page 127): ‘‘It is never permitted a donor to impeach his 
gift. Therefore what was said or done by Mrs. Pomeroy [the donor], 
unassociated with her donee and unassented to by him, is wholly ir- 
relevant to the issue, and cannot be considered.’’ 

The decree of the court below is affirmed at the cost of appellant. 


CHECK GIVEN AS PRIZE IN NEWSPAPER 
CONTEST 


Gainesville News v. Harrison, Court of Appeals of Georgia, 199 S. E. 
Rep. 559 


The words written on the check sued on, ‘‘For second prize award 
in Gainesville News Subscription contest,’’ do not show as a matter 
of law that the check was given for an illegal or immoral considera- 
tion. But, in order to recover on such a check, the petition must 
allege that the check was presented for payment and dishonored and 
that notice of dishonor was given to the drawer, or facts excusing 
such presentment and notice. 


SE EE SE A ee ee 
NOTE— For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §325. 
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Action on a check by Mrs. C. M. Harrison against the Gainesville 
News and others. Judgment for plaintiff, and defendants bring error. 


Reversed. 
Wheeler & Kenyon and Chas. J. Thurmond, all of Gainesville, for 


plaintiff in error. 
E. C. Brannon, of Gainesville, for defendant in error. 








Syllabus Opinion by the Court 





FELTON, J.—1. In a suit on a check it is not necessary that a con- 
sideration be alleged. Code, § 14-301. 

2. The words written on the check sued on, ‘‘For second prize award 
in Gainesville News Subscription contest,’’ do not show as a matter of 
law that the check was given for an illegal or immoral consideration. 

3. The fact that the payee of the check contended that she won the 
first prize in the contest in which she participated, and brought suit 
against the one who was awarded the first prize, and lost the suit, would 
not estop her from now contending for the second prize. It is true that 
she could not claim both the first and the second prizes, but she could 
assert her rights to the first prize and if her claim resulted adversely 
to her she could take the second prize, or she could waive her rights 
to the first prize, after contending for it, and accept the second prize. 

4. Code, § 13-2049, simply provides that the drawee of a check which 
is not presented for payment within six months from the date thereof 
shall not be subject to a liability for dishonoring the check. It does 
not mean that the drawer is relieved of the obligation to pay the check 
or the obligation for which it was given. 

5. Where the payee of a check fails to present it for payment in 
due time the drawer is discharged from liability only to the extent of 
the injury he has sustained by reason of such failure. McDaniel v. 
Mackey, 40 Ga. App. 517, 521, 150 S. E. 439. No such damage was 
alleged in this case. 

6. A suit upon a check by the payee, against the drawer thereof 
which does not allege that it was presented to the drawee for payment, 
that it was dishonored, and that notice of dishonor was given to the 
drawer by the payee as required by the Negotiable Instruments Law, 
or facts excusing such notice, is subject to general demurrer. Code 
§§ 14-602, 14-801, 14-808, 14-814, 14-815, 14-826, 8 C. J. 635, §§ 892, 
893; 8 C. J. 62, § 883D(1); 8 Am. Jur. 391, §§ 521, 714; Brannan’s 
Negotiable Instrument Law, 826 and annotations; Boatenreiter v. Wil- 
liams, Ga. App., 199 S. E. 558. 

Accordingly, the court erred in overruling the general demurrer 
to the petition. It did not err in overruling the special demurrer setting 
up that the petition failed to show the consideration for the check sued 
upon, nor in dismissing paragraph 6 and the amendment thereto of 
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the answer of the defendant setting up that the payee was precluded 
from collecting the second prize because she had contended for the first, 
The further proceedings were nugatory because of the error in over- 
ruling the general demurrer to the petition. 

Judgment reversed. 




































ASSIGNMENT OF FUTURE WAGES OF PUBLIC 
OFFICIALS 





Fox v. Miller, Supreme Court of Tennessee, 121 S. W. Rep. (2d) 527 








The Tennessee statute, Code 1932, § 8562, which requires the 
written assent of the employer to the assignment of unearned wages 
‘“by any clerk, servant or employee,’’ of such employer, in order to 
make the assignment binding on the employer, does not authorize 
the assignment of future wages of public officials. Such assignments 
are void as against public policy inasmuch as they tend to impair 
the efficiency of the public service. 

The protection extended by this rule to those engaged in public 
duties is based not upon their private interest, but upon the neces- 
sity of securing an efficient public service by insuring that the funds 
provided for its maintenance shall be received by those who are to 
perform the work, at the periods appointed for their payment. 





Proceeding between Mack Fox and Sam Miller, administrator, ete. 
Sam Miller obtained two judgments against Mack Fox, one as admin- 
istrator, and one in Sam Miller’s own right. Executions were issued 
and garnishment served. The cases were consolidated and heard to- 
gether by the Circuit Judge without a jury, the facts being stipulated 
in writing. From an adverse judgment, Mack Fox appeals and brings 
error. 
Affirmed. 

H. F. Swann, of Dandridge, for plaintiff in error. 
Paul Goddard, of Dandridge, for defendant in error. 





CHAMBLISS, J.—Fox was regularly elected Tax Assessor for Jef- 
ferson County, in August, 1936. December 30, 1937, he executed an 
assignment of $85 of his monthly salary of $125 ($40 being exempt) 
for the remainder of his four year term of office to Harry Vance and 
others, certain of his creditors. Miller held two judgments against 
Fox, one as administrator and one in his own right. Executions were 
issued and garnishments served, in the last days of January and Febru- 
ary, respectively, on the Chairman of the County Court. $85 was im- 






NOTE —PFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§94, 95. 
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pounded under each of these garnishments and is held pending the 
determination of this litigation. 

The cases were consolidated and heard together by the Circuit 
Judge, without a jury, the facts being stipulated in writing. The trial 
judge held this assignment by a County official of his future salary 
void as against public policy; also, that it was void because a preferen- 
tial assignment, leaving out Miller and perhaps other creditors, and 
he gave judgment in favor of Miller on his garnishments. Fox appeals 
and assigns errors. 

Our cases holding that wages earned or unearned are assignable, 
priority thereunder being fixed by notice to the debtor, are relied on. 
Spicer v. King Bros. & Co., 136 Tenn. 408, 189 S. W. 865; Clodfelter 
v. Cox, 1 Sneed 330, 60 Am. Dee. 157; Johnson v. Donohue, 113 Tenn. 
446, 83 S. W. 360; Peters v. Goetz, 136 Tenn. 257, 188 S. W. 1144. 
And, Code, Section 8562 reads as follows: 


‘*No action shall be brought to charge any employer upon any as- 
signment by any clerk, servant, or employee of such employer to any 
person of any wages or salaries unearned at the time of such assign- 
ment, unless such assignment at the time of the execution thereof shall 
have been assented to in writing by such employer.’’ 


This section requiring assent of the employer to the assignment in 
order to charge him, recognizes that ordinarily future salaries and 
wages of a ‘‘clerk, servant or employee’’ may be assigned, and in the 
present case it is shown that the assent of the Chairman of the County 
Court, and of the County Trustee, was obtained. But, it is insisted, on 
the other hand, that (1) Fox is a County official, holding a public office, 
and is not within the class dealt with in this section; and that (2) the 
assent of the County Chairman and Trustee was not the assent of the 
‘‘employer’’ of Fox. We are not of opinion that the Legislature in- 
tended to include public officials in the ‘‘employees’’ described in this 
Act, or had reference to a County or municipality. If so, more apt 
terms would have been employed. The Act purports to deal with an 
existent situation, with the right to assign unearned wages and salaries 
as recognized by our decisions. But none of these decisions and no 
statute authorized or recognized the validity of assignments by public 
officials of their future official salaries. The manifest purpose of the 
Act (Section 8562) was to protect the laborer and wage earner, as indi- 
cated in the opinion of Mr. Justice McKinney in West v. Jefferson 
Woolen Mills, 147 Tenn. 100, 245 S. W. 542, sustaining the constitu- 
tionality of this Act. 

The determinative question presented by the record is whether or 
not assignment by a County Tax Assessor of his future salary for the 
remainder of his term of office is valid. 

We have no reported decision in Tennessee of this precise question. 
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The great weight of authority, text book and decision is against the 
validity of such a transaction on grounds of public policy, as tending 
to impair the efficiency of the public service. 

The principle underlying these holdings was formerly applied in 
this State in our cases denying the right to subject salaries of public 
officers and employees to garnishment. Bank v. Dibrell, 3 Sneed 379; 
Memphis v. Laski, 9 Heisk. 511, 24 Am. Rep. 327; Dickens v. Bransford 
Realty Co., 141 Tenn. 387, 389, 210 S. W. 644. Now it is argued for 
plaintiff-in-error, Fox, that since the Legislature, by the Act of 1921 
(Code, Section 7714), changed this rule and permitted public wages 
and salaries to be reached by garnishment, the Courts should extend 
the application of this change in public policy to assignments by public 
officials of their salaries or fees, the principle being identical. This is 
plausible, and if the argument is confined to the scope of the Act of 
1921, it is convincing. However, it is apparent that the Legislature in 
departing from the old and established rule of exemption of public 
salaries and wages from garnishment carefully limited the right of 
garnishment to sums ‘‘due,’’ thus by clear implication leaving in force 
the prohibition against subjecting future, unearned compensation to 
such process. Here the assignment is of compensation not ‘‘due,’’ of 
future salary. Only compensation ‘‘due’’ may be reached under the 
terms of the Act of 1921, future compensation being left exempt as be- 
fore. The argument, therefore, does not reach the situation now be- 
fore us. 

And, in this connection, it is significant that the rule denying the 
validity of assignments of official compensation is directed particularly 
to future or unearned compensation. 6 C. J. Secundum, under the 
general subject of ‘‘Assignments,’’ § 21, subheaded, ‘‘Salary or Fees 
of Public Officers,’’ thus states the rule in, its black type caption: ‘‘A 
public officer, as a general rule, cannot assign unearned salary or fees of 
his office.’’ The text proceeds: ‘‘ Although there are some decisions to 
the contrary [citing one, Hooker v. McLennan, 236 Mass. 117, 127 N. E. 
626], it is a well settled general rule that an assignment by a public 
officer of the unearned salary, wages, or fees of his office is void as 
against public policy,’’ citing Federal decisions and those of California, 
New Jersey, New York, Ohio, Oregon, and Utah. 

There is both a distinction and a very great difference between mak- 
ing subject to garnishment or assignment compensation which is due, 
already earned, subject as it is to a reasonable exemption, and extending 
this right of subjection into the future without limit. This statement 
needs no supporting argument. However, it is significant, as appears 
from the opinion in West v. Jefferson Woolen Mills, above referred to, 
that this distinction is emphasized and that the statutes of other States 
authorizing assignments of salaries or wages on conditions named, ex- 
pressly forbid the assignment of unearned compensation. As simply, 
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put clearly expressed in 6 C. J. S., Assignments, p. 1069, § 21, ‘‘The 
reason for the general rule is not a desire to protect the private inter- 
est of such officers, but is one of public policy, based on the necessity 
of securing the efficiency of the public service by insuring that the 
funds provided for its maintenance shall be received by those who are 
to perform the work at the periods appointed for their payments.’’ 

We add from the brief of counsel for defendant-in-error Miller the 
following quotations and citations: 










‘*Tt is generally held that the salary or fees of a public officer before 
they are earned, cannot be assigned, either directly or by indirect means 
such as the execution of a power of attorney to receive and collect them. 
... The protection thus extended by the general rule to those engaged 
in public duties is based not upon their private interest, but upon the 
necessity of securing an efficient public service by insuring that the 
funds provided for its maintenance shall be received by those who are 
to perform the work, at the periods appointed for their payment. The 
assignment of such funds before they are due is forbidden under public 
policy as impairing the efficiency of the public service. This limitation 
upon the assignment of salaries and fees applies to all public officers.’’ 
American Jurisprudence, Vol. 4, Page 264, Section 46, and cases there 
cited. 

‘‘The emoluments of a public office are not considered the proper 
subject of barter and sale and public policy in particular prohibits the 
assignment of unearned salaries and fees. ... There is the added 
danger that any assignment of future emoluments of a public office 
tends to impair the efficiency of those holding the office, and in conse- 
quence the interests of the public may suffer. . . . The practical effect 
is that an officer may not assign all the future fees of his office even to 
pay a bona fide debt.’’ 22 R. C. L. Page 541, Section 239, and cases 
cited. 























A leading case in the United States on this question is Bliss v. Law- 
rence, 58 N. Y. 442, 17 Am. Rep. 273. The Court there said, at page 
451: 






‘‘The substance of it all is, the necessity of maintaining the effi- 
ciency of the public service by seeing to it that public salaries really 
go to those who perform the public service. To this extent, we think, 
the public policy of every country must go to secure the end in view.’’ 












Another leading case on this subject is Schloss v. Hewlett, 81 Ala. 
266, 1 So. 263, wherein Justice Somerville, at page 270, 1 So. at page 
266, says: 





“It is easy to see how great abuses would follow if such transfers 
were permitted. Not only would there exist a constant temptation to 
anticipate future earnings, under the stress of present financial pres- 
sure, at usurious rates of discount; but, when completed, one of the 
strongest incentives to industrious exertion—the expectation of pe- 
cunlary reward in the near future—would be gone.’’ 
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Some other leading cases holding assignments by public officials as 
against public policy are: Field v. Chipley, 79 Ky. 260, 42 Am. Rep. 
215, holding that a clerk could not assign his fees. Bowery Nat. Bank 
v. Wilson, 122 N. Y. 478, 25 N. E. 855, 9 L, R. A. 706, 19 Am. St. Rep. 
507 ; Schwenk v. Wyckoff, 46 N. J. Eq. 560, 20 A. 259, 9 L. R. A. 221, 
19 Am. St. Rep. 438. 

In the Texas case of National Bank of El Paso v. Fink, 86 Tex. 303, 
24 S. W. 256, 40 Am. St. Rep. 833, the Court held that a tax assessor 
of El Paso County could not assign his salary for it was against pub- 
lie policy and the attempted assignment was void. 

A West Virginia case, Stevenson v. Kyle, 42 W. Va. 229, 24 S. E. 
886, 57 Am. St. Rep. 854, also involved an assignment by a tax assessor 
of his unearned salary and the court there said [page 887]: 


‘‘Tf, such an assignment is tolerated, we must tolerate it for frac- 
tions, and compel the county treasurer to pay part to one, parts to 
others. Of course, this would never do. Public policy and the orderly 
dispatch of public business would forbid this. . . . As only past service 
is assignable, the plaintiff must show that the service had been per- 
formed at the date of the service.’’ 


Holding, as we do, that an assignment by a public official of a county 
of his unearned compensation is void as against public policy, considera- 
tion of other questions presented becomes unnecessary and it results 
that the judgment of the trial Court is affirmed. 


REAL ESTATE BROKER NOT ENTITLED TO 
COMMISSION FROM BANK 


Leder v. Dry Dock Savings Institution, City Court of New York, 8 N. Y. 
Supp. (2d) 68 


A broker who secures a purchaser for real property owned by a 
bank will not be entitled to a commission where the prospect refuses 
to take title because of the fact that it is subsequently discovered 
that the property in question encroaches one-half inch beyond the 
building line. 


Action by Michael Leder against the Dry Dock Savings Institution 
for commission for securing purchaser of real property owned by de- 
fendant. 

Judgment for defendant. 

Charles Greenbaum, of New York City, for plaintiff. 

Clifford L. Tichenor, of New York City, for defendant. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §197. 
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COLEMAN, J.—This is a suit by a broker for a commission claimed 
to have been earned by him in securing a purchaser of real property 
owned by the defendant. The case was tried before a jury and at the 
close each side moved for a directed verdict. The facts are clear. The 
plaintiff did procure a responsible purchaser who was prepared to buy 
upon the terms communicated to him by the defendant. Ordinarily, of 
course, the broker at that point would have become entitled to his com- 
mission. By agreement here the commission was to be payable, ‘‘if, as 
and when deed is delivered and purchase price received.’’ The prospec- 
tive purchaser declined to sign the contract of sale submitted to him 
because it disclosed, for the first time that the property in question en- 
eroached one-half inch beyond the building line, thereby in his opinion 
making it unmarketable. The defendant when retaining the broker did 
not inform him of this fact. The representative of the defendant with 
whom plaintiff had his later dealings was not aware of the encroach- 
ment until he saw it in the contract drawn for the purchaser’s signature. 
It was conceded in the informal discussion that followed the trial that 
there was no suppression of the fact from the broker, and that the 
encroachment came to the attention of the responsible officers of the 
defendant only after the property had been offered for sale and after 
a title search had been made by a title company in anticipation of the 
sale. The basis of the plaintiff’s claim is that the failure to consummate 
the transaction was due to the fault of the defendant in not disclosing 
to him the defect in title which made the property unmarketable and 
that this failure prevents it from relying on the understanding that 
no commission was to be deemed earned until title actually passed. 
Colvin v. Post Mortgage & Land Co., 225 N. Y. 510, 122 N. BE. 454; 
Murray R. Realty Co., Inc., v. President and Directors of Manhattan 
Co., 162 Mise. 21, 293 N. Y. S. 605, affirmed 251 App. Div. 717, 298 
N. Y. S. 176. 

If title was clearly marketable, then there was no fault on the part 
of the defendant and there can be no recovery. Cf. Spero v. Kobler, 
245 App. Div. 648, 283 N. Y. S. 791. If clearly unmarketable, and the 
defendant had failed to communicate the basic facts to the broker, the 
plaintiff’s contention is sound and he would be entitled to recover ir- 
respective of ‘‘good faith’’ or the opposite on the part of the buyer, 
ef. O’Hara v. Bronx Consumers’ Ice Co., 254 N. Y. 210, 172 N. E. 472; 
Van Vliet & Place, Inc., v. Gaines, 249 N. Y. 106, 162 N. E. 600, 59 
A. L. R. 682, in each of which, however, commissions were payable 
immediately upon finding a ready purchaser. 

It seems to me, however, that irrespective of the question of market- 
ability as between vendor and purchaser there is a middle ground where 
the broker is involved. Probably, as between vendor and purchaser, 
the title was marketable notwithstanding the slight encroachment which 
had existed for over thirty years (cf. Harrison v. Platte, 35 App. Div. 
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533, 54 N. Y. S. 842, affirmed 158 N. Y. 712, 53 N. E. 1126; Empire 
Realty Corp. v. Sayre, 107 App. Div. 415, 95 N. Y. S. 371), although, 
because more is necessary for any given case than a measuring rod, 
there is an understandable lack of unanimity as to how much of an en- 
croachment renders title unmarketable. Acme Realty Co. v. Schinasi, 
215 N. Y. 495, 505, 109 N. E. 577, L. R. A. 1916A, 1176; Five Hundred 
Fifty-Six and Five Hundred Fifty-Eight Fifth Ave. Co. v. Lotus Club, 
129 App. Div. 339, 343, 113 N. Y. S. 886. Most purchasers would prob- 
ably not have hesitated to take title in the circumstances of this case. 
But apart from a determination as between vendor and purchaser, I do 
not believe that the agreement of brokerage should be construed so as 
to impose liability upon a seller who was so obviously free from fault. 
To do so would almost impose upon him the duty of insuring a letter- 
perfect title to the broker. The failure to consummate the transaction 
resulted more from an excess of prudence upon the part of the buyer— 
no matter how justified from the latter’s point of view—than from any 
cause attributable to the defendant. 

Judgment directed for the defendant. There will be ten days’ stay 
of execution. 


POWER OF RECEIVER OF BANK TO PUR- 
CHASE RECEIVERSHIP PROPERTY 


Rinehart v. Ireland, Supreme Court of Appeals of West Virginia, 199 
S. E. Rep. 871 


The receiver of a bank may purchase property sold at public sale 
by a trustee under a deed of trust, securing a debt owing to the bank. 

The debt owing to the bank and secured by the deed of trust 
amounted to $4,000. The receiver was the highest bidder at the sale 
and bought the property for $1,500. The complainant was also a 
bidder at the sale but had been outbid by the receiver. 

Generally, a receiver is prohibited from dealing with receiver- 
ship property or funds for his own benefit. But this rule does not 
apply to a case in which the receiver, in the absence of fraud and 
in order to protect the receivership estate, purchases at public sale 
property, sold by the receiver, or by a trustee under a deed of trust 
securing a receivership claim, and takes title thereto in his official 
capacity. 


Unlawful detainer proceeding by E. A. Rinehart, receiver of the 
Doddridge County Bank, against P. M. Ireland. To review a judgment 
in favor of the plaintiff, the defendant brings error. 

Judgment affirmed. 


NOTE—PFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §133. 
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P. M. Ireland, of West Union, for plaintiff in error. 
Robinson & Stump, of Clarksburg, for defendant in error. 


RILEY, J.—In this unlawful detainer proceeding, error is assigned 
to the judgment of the Cireuit Court of Doddridge County awarding 
to E, A. Rinehart, receiver of the Doddridge County Bank, the posses- 
sion of certain property and damages for its retention. 

The sole issue on this writ of error involves the right of a receiver 
of a closed bank to purchase at public sale property securing, under a 
deed of trust, an indebtedness owed by plaintiff in error at the time 
of the bank’s closing. 

The question is novel in this state. It, however, finds its solution in 
ode, 31-8-32, which delegates powers to the receiver of a closed bank 
appointed by the State Banking Commissioner, and in the general law 
governing the powers of special receivers. 

The receiver, E. A. Rinehart, instructed the trustee under a deed 
of trust executed by plaintiff in error and wife to secure a principal 
indebtedness of $4,000, held by the bank at the time of its closing, to 
sell at public sale under the terms of the deed of trust the real estate 
embraced therein. Plaintiff in error was a bidder at the sale, but the 
receiver being the highest bidder purchased the property for $1,500. 
Pursuant to the sale, by deed dated September 21, 1937, the trustee con- 
veyed the title to the property to the receiver in his official capacity. 

Plaintiff in error says that because Code, 31-8-32, which defines the 
powers of a receiver appointed by the State Banking Commissioner 
does not specifically delegate to such receiver the power to purchase 
receivership property, the power is withheld from him. Such receiver 
is nothing more nor less than a creature of the statute, and being an 
executive officer his powers are circumscribed by the statute itself. 
Alleman v. Sayre, 79 W. Va. 763, 766, 91 S. E. 805, L. R. A. 1917D, 
1002. Equally is it true the statute does not expressly delegate to the 
receiver of a closed, bank the power to purchase at a sale made either 
by himself as receiver or through a trustee under his direction. It pro- 
vides, however, that ‘‘Such receiver shall have all the powers vested 
in special receivers by general law.’’ It therefore is necessary for us 
to appraise the powers of a special receiver under the general law. 

Generally, a receiver is prohibited from dealing with receivership 
property or funds to his own benefit. This rule is based upon a sound 
public policy, and subject to little, if any, exception. Thus there is 
substantial authority to the effect that a receiver may not, in his in- 
dividual capacity, purchase at a receivership sale. 1 Clark on Receivers, 
section 498; 2 Tardy’s Smith on Receivers (2d Ed.) section 650; Alder- 
son on Receivers, section 238; High on Receivers (4th Ed.) section 193; 
Randolph v. Scranton, Montrose & Binghampton R. Co., D. C., 4 F. Supp. 
861; Miners’ Bank of Wilkes-Barre v. Acker, 3 Cir., 66 F. 2d 850. This 
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latter rule does not, however, apply to a case in which the receiver, in 
the absence of fraud, and in order to protect the interests of the creditors 
and stockholders of his insolvent, purchases at public sale property, 
sold by the receiver, or by a trustee under a deed of trust securing a 
receivership claim, and takes title thereto in his official capacity. In 
either case, he may purchase the property at a bid higher than the other 
bids, but not in excess of the amount of the indebtedness. State-Planters’ 
Bank & Trust Co. v. First National Bank of Victoria, 4 Cir., 76 F. 2d 
527, certiorari denied 295 U. 8. 764, 55 S. Ct. 923, 79 L. Ed. 1706; Wil- 
liams v. Owensboro Savings Bank & Trust Co.’s Receiver, 153 Ky. 789, 
156 S. W. 899; 9 C. J. S., subject, Banks and Banking, § 516, note 37. 
In order to protect the interests of his insolvent, the receiver in the 
instant case purchased the property at a bid beyond that ventured by 
plaintiff in error, the only other bidder, which bid did not exceed the 
amount of the indebtedness. He therefore has, as against the plaintiff in 
error, the indefeasible right to the possession of the property, and is 
entitled to prevail. 

As to the $60 item of damages found by the jury, its verdict is amply 
sustained. Uncontradicted testimony was introduced to the effect that 
$20 a month was a reasonable monthly rental for the property. Six 
months having elapsed from the date the receiver took the legal title to 
the property until the date of the verdict, the jury’s finding was well 
within the limits prescribed by the evidence. 

It follows that the circuit court did not err in directing the jury to 
find that the receiver had the right to the possession of the property 
and in submitting to it the question of damages based on its rental value. 
Therefore, the judgment on the verdict is affirmed. 

Affirmed. 





